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Introduction

The Internal Revenue Bulletin is the authoritative instrument
of the Commissioner of Internal Revenue for announcing offi-
cial rulings and procedures of the Internal Revenue Service
and for publishing Treasury Decisions, Executive Orders, Tax
Conventions, legislation, court decisions, and other items of
general interest. It is published weekly and may be obtained
from the Superintendent of Documents on a subscription
basis. Bulletin contents are consolidated semiannually into
Cumulative Bulletins, which are sold on a single-copy basis.

It is the policy of the Service to publish in the Bulletin all sub-
stantive rulings necessary to promote a uniform application
of the tax laws, including all rulings that supersede, revoke,
modify, or amend any of those previously published in the
Bulletin. All published rulings apply retroactively unless other-
wise indicated. Procedures relating solely to matters of in-
ternal management are not published; however, statements
of internal practices and procedures that affect the rights
and duties of taxpayers are published.

Revenue rulings represent the conclusions of the Service on
the application of the law to the pivotal facts stated in the
revenue ruling. In those based on positions taken in rulings
to taxpayers or technical advice to Service field offices,
identifying details and information of a confidential nature
are deleted to prevent unwarranted invasions of privacy and
to comply with statutory requirements.

Rulings and procedures reported in the Bulletin do not have
the force and effect of Treasury Department Regulations,
but they may be used as precedents. Unpublished rulings
will not be relied on, used, or cited as precedents by Service
personnel in the disposition of other cases. In applying pub-
lished rulings and procedures, the effect of subsequent leg-
islation, regulations, court decisions, rulings, and proce-

and by applying the tax law with integrity and fairness to
all.

dures must be considered, and Service personnel and oth-
ers concerned are cautioned against reaching the same con-
clusions in other cases unless the facts and circumstances
are substantially the same.

The Bulletin is divided into four parts as follows:

Part .—1986 Code.
This part includes rulings and decisions based on provisions
of the Internal Revenue Code of 1986.

Part Il.—Treaties and Tax Legislation.

This part is divided into two subparts as follows: Subpart A,
Tax Conventions, and Subpart B, Legislation and Related
Committee Reports.

Part lll.—Administrative, Procedural, and Miscellaneous.
To the extent practicable, pertinent cross references to
these subjects are contained in the other Parts and Sub-
parts. Also included in this part are Bank Secrecy Act Admin-
istrative Rulings. Bank Secrecy Act Administrative Rulings
are issued by the Department of the Treasury’s Office of the
Assistant Secretary (Enforcement).

Part IV.—Items of General Interest.
This part includes notices of proposed rulemakings, disbar-
ment and suspension lists, and announcements.

The first Bulletin for each month includes a cumulative index
for the matters published during the preceding months.
These monthly indexes are cumulated on a semiannual basis,
and are published in the first Bulletin of the succeeding semi-
annual period, respectively.

The contents of this publication are not copyrighted and may be reprinted freely. A citation of the Internal Revenue Bulletin as the source would be appropriate.

For sale by the Superintendent of Documents, U.S. Government Printing Office, Washington, DC 20402.

April 10, 2000

2000-15 I|.R.B.



Part I. Rulings and Decisions Under the Internal Revenue Code of 1986

Section 125.—Cafeteria Plans any benefit that is excludable from grosgroup-term life insurance coverage in a
income under an express provision of theariety of change in status situatidhs.
26 CFR 1.125-4: Permitted election changes. Internal Revenue Code, including cover- These final regulations, which replace

age under an employer-provided accidenhe 1997 temporary regulations, clarify
or health plan under sections 105 and 10€he circumstances under which a cafeteria
group-term life insurance under sectioplan may permit an employee to revoke
79, elective contributions under a qualian existing election with respect to acci-
DEPARTMENT OF THE TREASURY fied cash or deferred arrangement withident or health coverage, or group-term
Internal Revenue Service the meaning of section 401(k), dependerife insurance coverage, and make a new
26 CFR Part 1 care assistance under section 129, amdection during a period of coverage.
adoption assistance under section 137. ) o
Qualified benefits can be provided undefXplanation of Provisions
a cafeteria plan either through insure
arrangements or arrangements that are not
insured. These regulations clarify the circum-
In 1984 and 1989, proposed regulationstances under which a cafeteria plan may
were published relating to the administrapermit an employee to change his or her
ACTION: Final regulations. tion of cafeteria plan3. In general, the cafeteria plan election with respect to ac-
R . 1984 and 1989 proposed regulations reident or health coverage or group-term
ﬁ#a'}/lr'\gARYi This document Co.ntamssquire that for benefits to be provided on &fe insurance coverage during the plan
gulations relating to section 12 . : :

: . . pre-tax basis under section 125, an enyear. The regulations generally follow the
cafeteria plans. The final regulations clar: ; isting temporary requlations. and in-
ify the circumstances under which a secF-)onee may make c_hanges during a pla@xIsting P yreg . .

. ) . ear only in certain circumstancés. clude a variety of examples illustrating
tion 125 Cafetef'a plan ele_ct|on may b pecifically, Q&A-8 of §1.125-1 and how the rules apply in specific situations.
changed. The final regu_latlons perm|ta_1 &A-6(b), (c), and (d) of §1.125-2 per- The final regulations include two prin-
employer to allow a section 125 cafeteria®. o . ‘oreipal chandes that have been made in re-
plan participant to revoke an existingmlt part|C|pants to make benefit electiorcipa g _ _
election and make a new election during hanges .durmg a plan year pursuant tgponse to pu_b||c comments. First, the
period of coverage for accident or healt}?i anges in cost or coverage, changes Ii_agulatlt_)ns differ from the 1997_ regula-
coverage or group-term life insurance"’.‘m”y status, and separation from sertions with respect to change in status
coverage vice. events resulting from a change in em-
' In 1997, temporary and proposed regueloyment. Commentators requested a
DATES: Effective Date These regula- lations were issued addressing the statposening of the rules regarding when a
tions are effective March 23, 2000. dards under which a cafeteria plan magafeteria plan election can be changed.
. . permit a participant to change his or heln response, the final rules incorporate a
Appllgab|l|ty Date The§e regulations roup health coverage election during aore flexible rule under which any
are gppllcable for cafeteria plan years beso g of coverage to conform with thechange in the employment status of the
ginning on or after January 1, 2001. Seg, .o anroliment rights under sectioemployee (or a spouse or dependent of
the Scope of Regulations and Effectivggn 1y added to the Internal Revenughe employee) that affects that individ-
Dateportion of this preamble. Code by the Health Insurance Portabilityial’s eligibility under a cafeteria plan or

FOR FURTHER INFORMATION CON- and Accountability Act of 1996 (HIPAA)) qualified benefits plan constitutes a
TACT: Janet A. Laufer or Christine L.and to change his or her group health @hange in status for purposes of permit-
Keller at (202) 622-6080 (not a toll-free ting a mid-year election change. Second,
number). in the event of a change in an employee’s

1 The following are not qualified benefits: productsmarital status or the employment status
SUPPLEMENTARY INFORMATION: advertised, marketed, or offered as long-term ca(rﬁr the employee’s spouse or dependent,

insurance; medical savings accounts under secti ) ) ;
106(b); qualified scholarships under section 117the final regulations permit the employee
educational assistance programs under section 120 elect either to increase group-term life

This document contains amendments "9 MN9e benefits under section 132. insurance coverage or to decrease group-

the Income Tax Regulations (26 CFR pa’ 49 FR 19321 (May 7, 1984) and 54 FR 9460
1) under section 125. Section 125 gene(March 7. 1989), respectively. 4 62 FR 60196 (November 7, 1997) and 62 FR

ally provides that an employee in a cafete3 Those proposed regulations contain special rule60165 (November 7, 1997), respectively. IRS
ria plan will not have an amount includecwith respect to flexible spending arrangements. /Announcement 98-105 (1998-49 I.R.B. 21
in gross income solely because the enﬂexi_ble igg?(;l(r;g)] alljaggemen_t (FlséAG)(i;;)efineﬁ;r(Novegwt;er ?fs, 1_.9963)) stafters] that the Sec;vicz will

section ¢)(2). Under section ¢)(2), an FS:amend the effective date of those proposed and tem-
pone(_a may (?h(_)ose among tWC‘)‘ or r_n_oris generally a benefit program under which the maxporary regulations so that they will not be effective
benefits consisting of cash and “qualifieGmum reimbursement reasonably available for covbefore plan years beginning at least 120 days after
benefits.” A qualified benefit generally iSerage is less than 500% of the value of the coveracfurther guidance is issued.
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term life insurance coverage. A similatmake an election change to cover addiency requirement. In response to com-
rule applies with respect to disability in-tional individuals under an accident oments, the final regulations expand and
come plans. health plan when an employer changed idarify the consistency requirement with
These final regulations were developegolicy (e.g., to permit coverage for a parrespect to change in status events for
as part of an integrated package with pr&nt or for a domestic partner pursuant tgroup-term life insurance. Under the
posed regulations REG-117162-99, padecal law requirements). Under the 19921997 regulations, in the case of a com-
871. Those proposed regulations provid€mporary and proposed regulations, mencement of employment, marriage,
guidance on election changes on accoufifange in status includes an event thairth, adoption, or placement for adop-
of changes in status with respect to depefauses an employee’s dependent to satigfgn, an employee could elect to increase
dent care assistance and adoption assf-cease to satisfy the eligibility require{but not decrease) group-term life insur-
tance and provide guidance on electiofents for coverage under a plan. Thus, #nce coverage. The 1997 regulations also
changes on account of changes in cost 8p individual who is a dependent of apermitted an employee to elect to de-
coverage with respect to dependent cafimployee becomes eligible for coveragerease (but not to increase) group-term
assistance, adoption assistance, accidé#itder the employer’s health plan as a réife insurance coverage in the case of di-
or health coverage, and group-term lifgult of an amendment made to the plawnorce, legal separation, annulment, or
insurance coverage. The integrated pacRUring the year, that is a change in statuteath of a spouse or dependent. Com-
age of final and proposed regulations i§vent and, accordingly, the cafeteria plamentators suggested that these rules were
intended to provide clear standards foay permit an election change by the enteo restrictive. For example, in the case
plan administration and for administratiorPloyee to cover the individual. Theseof divorce, an employee may reasonably
of the tax law. The standards are designdial regulations retain the rule from theseek to increase coverage because the em-
to accommodate the most common typek997 temporary and proposed regulgployee may become the sole wage-earner
of events of independent significance thatons. for the family unit as a result of the di-
do not occur on a regular, periodic basis These final regulations do not addres¥rce. Accordingly, the final regulations
and that are likely to affect an employee’svhen a bona fide termination of employProvide flexibility by stating that, in the
decisions with respect to qualified benement occurs. However, these regulatior@Vent of a change in an employee’s mari-

fits coverage. retain the exampleExample 8under tal status or the employment status of the
_ paragraph (c)(4) of these final regulaMployee’s spouse or dependent, an em-
B. Changes in Status tions) from the 1997 temporary and proPloyee may elect either to increase group-

Commentators on the 1997 temporar©Sed regulations addressing the situatidf’™ life insurance coverage or to de-
and proposed regulations requested thit Which an employee terminates and re:f€ase groulp-tem life insurance
the description of changes in status be extMes employment within 30 days. Theoverage. ~ Also, in response to com-
panded to include work-related change‘%ﬁed of this example is to provide a practents, a similar rule has been added that

H lies to election changes made with re-
of an employee, the employee’s spousdcal safe harbor that generally may be apiPp election _
Py Py PO S lied by cafeteria plans without regard t¢Pect to disability income coverage (i.e.,

or the employee’s dependent in additioR . o° A
to termina?ior? or comlranencement of emoOther facts and circumstances. Under thecident or health coverage that is neither

ployment or change in worksite. In e.£xample, if an employee terminates anfpr medical care as defined under section

sponse to these comments, the descripti6fSUmes employment within 30 days and13(d) nor for payments described in sec-
of changes in status has been broadenilf cafeteria plan provides that the enflon 105(c)).

to include a strike or lockout, and a comP!0y€e’s election is automatically rein-
mencement of or return from an unpaigtated. the employer is not required to g- Other Changes

leave of absence. In addition, the ﬁnatlermlne whether a bona fide Change n Some commentators requested that the

rules incorporate a more flexible rule fOlStatus has occurred with reSpeCt to term}-egu|ations prescribe a period of time by

other change in employment statu§2tion of employment. Conversely, the it 0o ion changes, as a result of a

events. Specifically, if there is a chang€a®teria plan may permit an emIOIOye%hange in status, should be made. Consis-
in the employment status of the employe@NC résumes employment more than 3f) - o approach taken in the 1997
(or a spouse or dependent of the enﬁj-af foI_Iowmg(;ermlrr:atm_n to tl)e a.lummat'regulations and in the interest of provid-
ployee) that affects that individual's eligi-'c@!Y Téinstated to the prior €lection orta , \ o\ v ors and plan administrators

bility under a cafeteria plan or qualified™ake & new election. flexibility, the final regulations do not
benefits plan, then that change constitutes - istency Rule prescribe such a period. However, noth-
a change in status. For example, if an em- ing in the final regulations would prevent

ployee switches from salaried to hourly- As under the 1997 temporary and proa cafeteria plan by its terms from requir-
paid status, resulting in the employegosed regulations, the final regulations reing that any election change (other than
ceasing to be eligible for coverage undejuire that an election change as a result tfose made in connection with rights for
the plan, then that change constitutes & change in status also satisfy a consighich there are specific minimum elec-
change in status. tion periods, such as under section 9801
Some commentators expressed conces Alternatively, the cafeteria plan may prohibit an(as added by HIPAA) and section 4980B
that the 1997 temporary and proposegmpioyee from participating in the cafeteria plan fok'€lating to COBRA coverage)), must be
regulations did not permit an employee tthat plan year upon reemployment. made within a specified period after a
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change in status event. The consisten@fan may permit election changes with resuance (November 7, 2000). This Trea-
rule in the final regulations does requirespect to an accident or health plan osury decision amends the 1997 temporary
that an election change made pursuant ggoup-term life insurance plan. Howeverregulations to add this expiration in the
a change in status be “on account of” &uture guidance under the cost or covetext of the regulations (81.125-4T(l).
gain or loss of eligibility for coverage.age change provision (reserved at para- .
This requirement follows the “on accoungraph (f) of these final regulations and inSPecial Analyses
of” language contained in the 1989 proeluded in paragraph (f) of the proposed |; nas been determined that this Trea-
posed regulations under 81.125-2, Q&Aregulations [REG-117162-99], on Pa9&ury decision is not a significant regula-
6(c), and is intended to add a general co871), rather than the change in statul%ry action as defined in Executive Order
dition that the election change not beules, would determine whether a cafete;oggg. Therefore, a regulatory assess-
made so long after the event permittingia plan may permit affected employees tQ, ot is not required. It also has been de-
the election change that the election is netect a new HMO option that is madgermined that section 553(b) of the Ad-
on account of the event. available during a period of coverageninistrative Procedure Act (5 U.S.C.
In accordance with comments, examSimilarly, election changes may be madEhapter 5) does not apply to these regula-
ples in the regulations clarify that if, inunder the special rules relating to Chang‘?ﬁ)ns, and because the regulation does not
accordance with special enrollment rightén elections by employees taking IeaV‘?mpose a collection of information on
provided by HIPAA , an employee,under the Family and Medical Leave Act 4 entities, the Regulatory Flexibility
spouse, or new dependent is entitled tof 1993 (Public Law 103-8)(as refer- Act (5 U.S.C. chapter 6) does not apply.
enroll in a group health plan, a cafeteri@nced at paragraph (g) of these final regs, s ant to section 7805(f) of the Internal
plan may permit the employee to elect ttations). Revenue Code, these regulations will be
enroll pre-existing dependents in the un- Finally, these regulations do not overg pmitted to the Chief Counsel for Advo-
derlying group health plah. Likewise, ride other cafeteria plan requirementscaCy of the Small Business Administra-
the examples clarify that if, in accordancé&or example, although an employee’s tek;o "t comment on its impact on small
with the change in status rules relating teination of employment is a change i, siness.
a new spouse or dependent, an employstatus, some election changes made with
is entitled to elect family coverage underespect to coverage under a health FSA drafting Information
a group health plan, then other familyaccount of the termination of employment o
members are permitted to become cowould fail to be consistent with the re- 1Nn€ principal authors of these regula-
ered under the family coverage as a resujuirement that the operation of sucfions are JanetA. Laufer and Christine L.
of the election change. arrangements exhibit the risk-shifting andceller, Office of the Associate Chief
In response to comments, the final regrisk-distribution characteristics of insur-Counsel (Employee Benefits and Exempt
ulations also clarify that, in the event of @nce under §1.125-1, Q&A-17 andrganizations). However, other person-
loss of Medicare or Medicaid entitlemen®1.125-2, Q&A-7 of the proposed regulal€! from the IRS and Treasury Depart-
by an employee or by the employee’sions. Thus, a cafeteria plan could nof*€nt part|C|p?tid n tt'e'I development.
spouse or dependent, a cafeteria plan mpgrmit individuals terminating employ-
permit the employee to add health covement to change their health FSA eleCtionﬁdoption of Amendments to the
age under the employer’s accident oto match the amount of premiums paigg
health plan (and may permit cancellatioprior to termination (i.e., stop paying pre-
or reduction in coverage if an employeemiums), and continue to receive health Accordingly, 26 CFR part 1 is amended
spouse, or dependent who is enrolled iIRSA reimbursements with respect to thas follows:
an accident or health plan becomes entiemainder of the period of coverage.

egulations

tled to Medicare or Medicaid). These regulations are applicable foPART 1—INCOME TAXES

cafeteria plan years beginning on or after p h h hority citation f
Scope of Regulations and Effective ; L aragraph 1. The authority citation for
Datg 9 January 1, 2001. Until the beginning Obart 1 continues to readpart as fol-

the first plan year beginning on or afte'IOWS:

These final regulations address all of@nuary 1, 2001, taxpayers may rely on ayihority: 26 U.S.C. 7805 * * *
the changes in status for which a cafeterl@€S€ regulations. In addition, until the psr > “§1.125-4 is added to read as
beginning of the first plan year beginningqows:
6 No inference is intended from these or any otheOn or after January 1, 2001, taxpayer§1_125_4 Permitted election changes.

examples in the final regulations concerning thé"'&Y Contl_nue to rely on the Change In sta- (a) Election changes A cafeteria plan
interpretation of special enroliment rights under sedUS rules in the_ 1997_regU|at|0n5’ as WeH]ay permit an employee to revoke an
yo;rz\slic;ilégg in paragraph (b) of the final regulatio as e snange In family Stff_ltUS rules n thgleCtion during a period of coverage and
allowin electior?chagn 25 in connection witr?s eci;\rl)re-1997 proposed _regulatlons. to make a new election only as provided
9 9 P Pursuant to section 7805(e), the 199, hs (b) th h f thi )
enrollment under section 9801(f) may overlap th? lati §1.125-4T wil In paragraphs (b) through (g) of this sec
provisions in paragraphs (c) through (e) of the finaicmporary reguiations 31. —41 Wl @X4ion. Section 125 does not require a cafe-
regulations permitting election changes in other cifPir® Within three years of the date of isygig plan to permit any of these changes.

cumstances. Thus, no inference is intended that : ; ;
' _ ee paragraph (h) of this section for spe-
election change permitted under paragraphs (¢ See ‘1.125-3, published as a proposed rule at 6% P g ph (h) . - P
clal provisions relating to qualified cash

through (e) is not also permitted under paragraph (tFR 66229 (December 21, 1995).
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or deferred arrangements, and paragragph election of family coverage undbts group ual and there is a change in that individ-
(i) of this section for special definitionshealth plan would be required to be effective no latenal’'s employment status with the conse-
used in this section. than the first day of the first calendar month begingquence that the individual becomes (or

(b) Special enrollment rights— (1) In  ning after the completed request for enroliment is reseases to be) eligible under the plan, then
general. A cafeteria plan may permit anceived by the plan. Ks marriage toF is also a that change constitutes a change in em-
employee to revoke an election for coverchange in status under paragraph (c) of this sectioployment under this paragraph (c) (e.g., if
age under a group health plan during a pes illustrated inExample 1of paragraph (c)(4) of a plan only applies to salaried employees

riod of coverage and make a new electiothis section.) and an employee switches from salaried
that corresponds with the special enroll- (€) Changes in status- (1) In general to hourly-paid with the consequence that
ment rights provided in section 9801(f). — (i) Change in status ruleA cafeteria the employee ceases to be eligible for the

(2) Examples The following examples il- plan may permit an employee to revokglan, then that change constitutes a
lustrate the application of this paragraph (bjan election during a period of coveragehange in employment status under this

Example 1 (i) EmployerM provides health cov- with respect to a qualified benefits plan tgaragraph (c)(2)(iii)).
T o STy st e bt ich this paragraph (o) aplies and make () Dependent saisies or ceases to
eesJ may elect either employee-onlprO\‘/eragpe ):)6} new elgctlon for the rgmammg pQrtIOFBat|sfy eligibility requirements Events
family coverage.M also maintains a calendar yearOf the period (referred to in this section aghat cause an employee’s dependent to
cafeteria plan under which qualified benefits, in@n €lection change) if, under the facts anshtisfy or cease to satisfy eligibility re-
cluding health coverage, are funded through salagircumstances — quirements for coverage on account of at-
reduction. M’s employee A, is married toB and (A) A change in status described inainment of age, student status, or any

they have a childC. In accordance witM'’s cafete- . : . .
ria plan, Employeé elects employee-only health paragraph (c)(2) of this section occurssimilar circumstance.

coverage before the beginning of the calendar yedt' (v) Residence A change in the place of
During the yearA andB adopt a childD. Within30  (B) The election change satisfies theesidence of the employee, spouse, or de-
days thereafterA wants to revoke\'s election for consistency rule of paragraph (c)(3) opendent.
oo o e coroge s ovan it secton. @ Consistercy e () Appication
date ofD’s adogption. ErTF:ployeA’satisfies the con- (i) Application to aCCIC!em. or health to accident or health coverage and group-
ditions for special enrollment of an employee with Plans and group-term life insuranceterm life insurance An election change
new dependent under section 9801(f)(2), so sat Plans This paragraph (c) applies to plansatisfies the requirements of this para-
may enroll in family coverage undif's accident or - providing accident or health coverage angraph (c)(3) with respect to accident or
health plan in 9rder to provide coverage effective a§lans providing group-term life insurancenealth coverage or group-term life insur-
of ﬂ.].e date oD's édomon' coverage. ance only if the election change is on ac-
(1) M's cafeteria plan may permitio change As jijy Application to other qualified ben- count of and corresponds with a change in
salary reduction election to family coverage foreﬁts [RESERVED] status that affects eligibility for coverage
salary not yet currently available. The increased (2) Change in status eventsThe fol- under an employer’s plan.
salary reduction is permitted to reflect the cost ofowing events are changes in status for (ii) Application to other qualified bene-
family cover.age from the da.te of adoptiofA’s purposes of this paragraph (C)Z fits. [Reserved]
aTdoptlon OP is also achange in sta'ltus, and.the elec- (I) Legal marital status.Events that (iii) Application of consistency ruldf
tion of family coverage is consistent with thatchange an employee’s Iegal marital statughe change in status is the employee’s di-
change in status. Thus, under paragraph (¢) of thigey ging the following: marriage; deathvorce, annulment or legal separation
section,M’s cafeteria plan could perm# to elect of spouse; divorce: Iegal separation; anflom a spouse, the death of a spouse or
family coverage pros'.oe.dively .in order to Co.\w annulment. dependent, or a dependent ceasing to sat-
C, andD for the remaining portion of the period of (ii) Number of dependentfvents that isfy the eligibility requirements for cov-
CO\:;::gﬁ).I)e 2.(i) The employer plans and permissi-c}’]ange-an employee’s numper of qeper@,rrage, .an employee’s eleCFion under the
. dents, including the following: birth; cafeteria plan to cancel accident or health
ble coverage are the same agkample 1 Before death; adoption; and placement for adopgnsurance coverage for any individual
the beginning of the calendar year, Employee g, other than the spouse involved in the di-
elects employee- only health coverage umder jjjy Employment status Any of the vorce, annulment or legal separation, the
cafeteria plan. EmployeE marriesF during the o|joyjing events that change the employdeceased spouse or dependent, or the de-
plan year.Fs employerl, offers health coverage to et status of the employee, the enmpendent that ceased to satisfy the eligibil-
\'s employees, and, prior to the marriagehad —515e6's spouse, or the employee’s depefty requirements for coverage, respec-
elected employee-only coverage. Employee yent: 5 termination or commencement ofively, fails to correspond with that
wants to revoke the election for employee-only Covémployment; a strike or lockout; a comchange in status. Thus, if a dependent
erage undeMs cafeteria plan, and is consideringmencement of or return from an unpaidiies or ceases to satisfy the eligibility re-
electing family health coverage undéls plan or leave of absence; and a change in WOf&uirements for coverage, the employee's
obtaining family health coverage undés plan. . sjte  |n addition, if the eligibility condi- election to cancel accident or health cov-
(i) M's cafeteria plan may perntitto chang&s  tj5ng of the cafeteria plan or other emerage for any other dependent, for the
salary reduction election to reflect the change tﬁloyee benefit plan of the employer of th@mployee, or for the employee’s spouse
family coverage undek's group health plan be- gmpiyee, spouse, or dependent deperdils to correspond with that change in

cause the marriage would result in special enroII(:)n the employment status of that individstatus. In addition, if an employee,

ment rights under section 9801(f), pursuant to which
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spouse, or dependent gains eligibility for (iii) EmployeeA may also increase salary reduc-elects salary reduction contributions of $600 during
coverage under a family member p|a|t1'on contributions to fund coverage fBrunder the the year to fur_]d coverage under the health FSA for up
(as defined in paragraph (i)(5) of this Secr_lealth FSA. to $600 of reimbursements for the year. Employee

. ) . Example 2 (i) Employe€eC, a single parent, elects B's spouse(, has employee-only coverage under an
tion) as a result of a change in marital St@amily health coverage under a calendar year cafeteracident or health plan maintained ®g employer.
tus under paragraph (c)(2)(i) of this secplan maintained by Employ&d. EmployeeC and During the yearC terminates employment and loses
tion or a change in employment statu€'’s 21-year old childD, are covered und€¥'s health coverage under that plaf® now wants to elect fam-
under paragraph (C)(Z)(iii) of this sectionP!an. During the yeaD graduates from college. ily coverage undeS; accident or health plan and in-
an employee’s election under the cafet Inder the terms of the health plan, dependents overeaseB's FSA election.

. he age of 19 must be full-time students to receive (ii) C's termination of employment is a change in
ria plan to cease or decrease coverage Qverage. Employe@ wants to revoke’s election  status under paragraph (c)(2)(iii) of this section, and
that individual under the cafeteria plarfor family health coverage and obtain employee-onlshe election change satisfies the consistency rule of
corresponds with that change in status»verage unded’s cafeteria plan. paragraph (c)(3) of this section. Therefore, the cafe-
0n|y if coverage for that individual be- (i) D's loss of eligibility for coverage under the teria plan may permiB to elect family coverage
é?rms of the health plan is a change in status undenderSs accident or health plan and to increB&e
. . paragraph (c)(2)(iv) of this section. A revocation ofFSA coverage.
the family member plan. However, if thecs glection for family coverage and new election Example 6 (i) EmployerT provides group-term
change in status is a change in the erfr employee-only coverage corresponds with théfe insurance coverage as described under section
ployee’s marital status under paragrapt:hange in status. Thu®s cafeteria plan may per- 79. UnderT's plan, an employee may elect life in-
(C)(Z)(i) of this section or a change in thenit Cto elect employee—only coverage. surance coverage in an amount up tq $50,000.
employment status of the employee’ Example 3 (i) EmployeeE is married toF and also maintains a calendar year cafeteria plan under

%ey have one child;. EmployeeE is employed by which qualified benefits, including the group-term
spouse or dependents under paragra&tﬁployerP, andP maintains a calendar year cafetedife insurance coverage, are funded through salary
(c)(2)(iii) of this section, an election toria plan that allows employees to elect no healtheduction. Employed® has a spouse and a child.
increase, or an election to decreasegverage, employee-only coverage, employee-plugefore the beginning of the yed, elects $10,000
group-term life insurance or disability in_one—?epegdfent cr?vebragg or far?ilal covlerage. Undef grou‘p—:je‘rm Iif((e:| insurance coverage. During the

. the plan, before the beginning of the calendar year, year,D is divorced.
come vaerage Corresponds with thaeEects family health coverage férF, andG. E and (ii) The divorce is a change in status under para-
change in status. F divorce during the year arfélloses eligibility for graph (c)(2)(i) of this section. Under paragraph
(iv) Exception for COBRAIf the em- coverage undeP's plan. G does not lose eligibility (c)(3)(iii) of this section, either an increase or a de-
ployee, spouse, or dependent becomes dtir health coverage undBis plan upon the divorce. crease in coverage is consistent with this change in
gible for continuation coverage under thé& no;/v Wan(tjs tlo revokE'’s election under the cafete- status. Thus‘l('j’s cafeteria plan may tl)(fernﬁl to in-
) ria plan and elect no coverage. crease or to decreaf¥s group-term life insurance
group health pl_an Of_ the employees em- (i) The divorce is a change in status under paraoverage.
ployer as provided in section 49808 Ofraph (c)(2)(i). Achange in the cafeteria plan election Example 7 (i) EmployeeE is married toF and
any similar state law, a cafeteria plan ma cancel health coverage #iis consistent with that they have one childs. EmployeeE's employerU,
permit the employee to elect to increasehange in status. However, an election change to canaintains a cafeteria plan under which employees
payments under the employer’s cafeterict! E"s orG's r;ealthdcoverage dor:es( r)](c;t)(sﬂe_l)tisffy Lh?aylelect no coveradge, employei—onll);colverage_, or
. . . ___consistency rule under paragraph (c i) of thigamily coverage under a group health plan main-
plan in order to pay for the Contlmjatlcmsection regarding cancellation of coverage for an entained byU, and may make a separate vision cover-
coverage. ployee’s other dependents in the event of divorcege election under the plan. Before the beginning
(4) Examples The following exam- Therefore, the cafeteria plan may not peftib elect  of the calendar yeaE elects family health coverage
ples illustrate the application of this parano coverage. However, an election to change to erand no vision coverage undefrs cafeteria plan.
graph (C): ponee—pIus—one—dependent health coverage woulEmployeeF’s gmployer,v, maintains a cafeteria
Example 1 (i) EmployerM provides health cov- correspond with the change in status, and thus thgan under which employees may elect no coverage,
erage (including a health FSA) for its employee§afete”a plan may perni to elect employee- plus- employee-only covera'tge,.or family coverage under a
through its cafeteria plan. Before the beginning opne-dependent _health coverage. group health _plan maintained by_V, and may make a
the calendar year, Employéeelects employee-only Example _4 (i) EmployerR _malntalr_]s a calendar separate vision coverage election under the plan.
health coverage undét's cafeteria plan and elects year cafeteria plan under which full-time employee8efore the beginning of the calendar ydaelects
salary reduction contributions to fund coveragénay elect coverage under one of three benefit packe health coverage and employee-only vision cover-
age options provided under an accident or healige undeN's plan. During the yeaf terminates
the year. EmployeB's employerN, offers health plan: an indemnity option or either of two HMO op-employment withv and loses vision coverage_ ungler
coverage tdN's employees (but not including any tlpns for employees who work in the respective seMs plan. Employe& now wants to elect family vi-
health FSA), and, prior to the marriagghad ViC€ areas of the_two HMOs. Employée who swnﬂcoverage_unq&t’s group health p!an. _
elected employee-only coverage. Employee works in thg serwcg area of HMO #1, elects the (ii) F's termination of emploxment |§ ache}nge in
wants to revoke the election for employee-only coyHMO #1 option. D_urmg the yead\ is _transferred to status un_der paragraph _(c)(2)(|||) of thl§ section, and
erage, and is considering electing family health Co\;a_lnot_her work Ioca_tlo_n which is outside th_e HMO #lthe election change s_at|sf|e_s the consistency rule of
erage undel’s plan or obtaining family health cov- ser\{lce area and |n§|de the HMQ #2 service area. pa_ragraph (c)(3) of this section. There_ft_hﬂés cafe-
erage undeN's plan. (i) The tra_lnsfer isa cha_nge in stgtus under parderia plan may permi to elect family vision cover-
(ii) EmployeeA's marriage toB is a change in graph (c_)(2)(|||) of this section (rglatlng to a c_hangeage (coverindge andG as well ag=) underU’s group
status under paragraph (c)(2)(i) of this section, quU worksite), and, pnder t_he con5|stency_rule in pardealth plan. ' o
suant to whictB has become eligible for coveragegraph ()(3) of this sectlgn, the cafeterlg plan may Example 8 (i) Before t‘h(‘e begllnnlng of the_ year,
under M's health plan under paragraph (c)(3)(i) OpermltAto make an election change to either the |nEm‘pIO)_/eeH elects to participate in a cafe_terla plan
this section. Two possible election changesAby demnity optlon.or HMO #2. o maintained byH's er_nployet,W. However, in order
correspond with the change in status: Emplogee ExampIeIS (i) EmployerSmaintains a calendar to change the electhn during the year so as to cancel
may elect family health coverage undés plan to Y& cafeteria plan that allows employees to e_Ie_ct coveverage, and by prior understanding vithH ter-
coverA andB; or A may cancel coverage unddis erage under an accident or health plan providing imminates employment and resumes employment one
plan, if B elects family health coverage und¥s de_mnity coverage ‘and coverage under a health FSWeg!( later. ‘ ‘
plan to cover andB. ThusM's cafeteria plan may Prior to the beginning of the calendar year, Employee (ii) In this Example 8 under the facts and cir-
permitA to make either election change. B elects employee-only indemnity coverage, andumstances, a principal purpose of the termination

comes applicable or is increased und

under the health FSA. EmployAenarriesB during
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of employment was to alter the election, and rein- (ii) Under this paragraph (d)'s cafete- (1) Accident or health coverag@cci-
statement of employment was understood at the tiniea plan may chang@'s election from employee- qent or health coverage means coverage
of termination. AccordinglyH does not have a only health coverage to employee-plus-one-depen- . ~
change in status under paragraph (c)(2)(iii) of thislent coverage in order to cov@r ]Endgr. an aCICIt(_jent Ordhealthtplarioa; de
section. (e) Entitlement to Medicare or Med-""€¢ N regu’ations under section 105.

(i) However, H's termination of employment j.aid. If an employee, spouse, or depen- (2) Benefit package optionA benefit

ould constitute a change in status, permittin . i T i ifi i
wou itu ge i us, permitting & .\ b is enrolled in an accident c)package option means a qualified benefit

cancellation of coverage during the period of un- nder section 125(f) that is offered under
employment, ifH’s original cafeteria plan election N€alth plan of the employer becomes entt! M

for the period of coverage was reinstated upon rdled to coverage (i.e., becomes enrolled} C(;ifEte”a p|<’;n, Ior an Op“%n for CO\r/]eralghe
sumption of employment (for example,Ws under Part A or Part B of Title XVIIl of UNder an underlying accident or healt

cafeteria plan contains a provision requiring ajpe Social Security Act (Medicare)(Puincpla” (such as an indemnity option, an
employee who resumes employment within 3 aw 89-97 (79 Stat. 291)) or Title XIX of HMO option, or a PPO option under an

days, without any other intervening event tha . . L ._accident or health |an)
i - i he Social Security Act (Medicaid)(Public pian).
would permit a change in election, to return to thd y ( ) (3) Dependent. A dependent means a

election in effect prior to termination of employ- Law 89-97 (79 Stat. 343)), other than cov- g defined | ion 152
ment). . erage consisting solely of benefits unde?SPe" ent as defined in section 152, ex-
(iv) If, instead,H terminates employment and gaction 1928 of the Social Security Acﬁept that, for purposes of accident or

cancels coverage during a period of unemploy; . - ..._health coverage, any child to whom sec-
ment, and then returns to work more than 30 da)ghe program for distribution of ped|atr|c i

: . . on 152(e) applies is treated as a depen-
following termination of employment, the cafete-Vaccines), a cafeteria plan may permit Fh&ent of b(Ot)h paprents P
ria plan may permiti the option of returning to employee to make a prospective electio ‘both pa : o
the election in effect prior to termination of em-change to cancel or reduce coverage of (4) Disability income coverageDisabil-
ployment or making a new election under the plar}hat employee, spouse, or dependem’ income coverage means coverage under
Alternatively, the cafeteria plan may prohilsit ' ’ gin accident or health plan that provides ben-
from returning to the plan during that plan year. . ; ini ;
tion, if an employee, spouse, or dependeﬁ{'ts due to personal injury or su_:kness, but

(d) Judgment, decree, or orde (1) who has been entitled to such coveradiP€s not reimburse expenses incurred for

Conforming election changeThis para- ‘medical care (as defined in section 213(d))

graph (d) applies to a judgment, decree, Mnder Medicare or Medicaid loses eligi f the employee or the employee's Spouse

order (order) resulting from a divorce Pility for such coverage, the cafeteria plagnd dependents, and does not provide for

; may permit the employee to make
legal separation, annulment, or change i'2Y P pioy payments described in section 105(c).

legal custody (including a qualified medProspective election to commence or i : :
cal chid sugp(ort order as defined in secETease coverage of that employee, spouse (%) Family member plan.A family

; ; or dependent under the accident or healmember plan means a cafeteria plan or
tion 609 of the Employee Retirement In- p qualified benefit plan sponsored by the

; i lan.
come Security Act of 1974 (Public LawP S employer of the employee’s spouse or the
93-406 (88 Stat. 829))) that requires acci- () Significant cost or coverage | ve . qenendent

dent or health coverage for an employee@12nges[Reserved]
child or for a foster d?”d who is a zegen- (9) Special requirements relating to the (GI)fF?jAb heafl_th F?AAnhFS_A mef?ns_sz
dent of the employee . A cafeteria plafr@mily and Medical Leave ActAn em- . |O||_e enets pan t a:jlsf' o de-XI c
will not fail to satisfy section 125 if it — Ployee taking leave under the Family an§Pencing amangement as ceined in sec-
fy . - fion 106(c)(2) . A health FSA means a
() Changes the employee’s election iMedical Leave Act (FMLA)(Public Law

ealth or accident plan that is an FSA.
provide coverage for the child if the ordert02-530 (88 Stat. 829)) may revoke af (7) Placement ?or adoption. Place-

requires coverage for the child under th8XiSting election of group health plan cov- ;

err?ployee’s plang or erage and make such other election for tHBdem _for adodptllc_on (;n_eans plla(_:ement (;or
(i) Permits tr;e employee to make affemaining portion of the period of cover—aegt?é'r?ggl efined in regulations under

election change to cancel coverage for tfid€ s may be provided for under th8 (8) Qualified benefits plan.A quali-

child if the order requires the spouse, fort MLA. I-ﬁed benefits plan means an employee

mer spouse, or other individual to provide (1) Elective contributions under a qua - : i
covergge for the child. P ified cash or deferred arrangementhe benefit plan governing the provision of

(2) Example The following example provisions of this section do not app
with respect to elective contributions

under the accident or health plan. In ad

I)})ne or more benefits that are qualified
benefits under section 125(f).

illustrates the application of this para- ; ; i ion i
graph (d): PP P under a qualified cash or deferred I_(J)blEf:ceCt'Vi dat_e. ITh'S schgn IS ap-
Example (i) EmployerM maintains a calendar &rrangement (within the meaning of secP!lcable for cateteria plan years beginning

year cafeteria plan that allows employees to elect tion 401(k)) or employee contributions®" after ‘]anuary_ 1, 2001. .
health coverage, employee-only coverage, emsubject to section 401(m). Thus, a cafetd-2"- 3- 81.125-4T is amended by revising
D e aioyeepe o e g w1 plan may permit an employee to modd 9L (8 FECES TR
have one childC. Before the beginning of the year, Ify OI.’ revoke elections in accordance Wltrieﬁporary). g

A elects employee-only health coverage. Employeg€ction 401(k) and (m) and the regulay =" "*""

AdivorcesB during the year and, pursuant&s di-  tions thereunder. ) . .

vorce agreement with BY's health plan receives a (i) Definitions. Unless otherwise pro- () Effective date. This section is ap-
oo & ot s e oo syided, the definiions in paragraphs ()L CETE 7 PISC ABE PO D BT
curity Act of 1974) during the plan year. The orde&hough (8) .Of th|§ section apply for pur‘vember 6 2060 ’

requiresM’s health plan to coveE. poses of this section. ’ '
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Robert E. Wenzel, ing heir’'s creditors, Arkansas law prodaw the determination whether those
Deputy Commissioner vides, may not reach property thus disrights or interests constitute “property”
of Internal Revenue. claimed. Here, Drye’s disclaimeror “rights to property” under Sec. 6321.
caused the estate to pass to his daught®mce it has been determined that state
Approved February 23, 2000. Theresa Drye, who succeeded her fathéaw creates sufficient interests in the
Jonathan Talisman, &S administrator and promptly estabtaxpayer to sati_sfy the r_equirements of
Acting Assistant Secretary of thdished the Drye Family 1995 Trust_the_ federal_ tax lien provision, state law
Treasury (Tax Policy). (Trust). _ The_z Proba_te Court dec_lareds inoperative to_ prevent_ the attachment
Drye’s disclaimer valid and accordinglyof the federal liens.United Statesv.
(Filed by the Office of the Federal Register orordered final distribution of the estate tdBess 357 U.S. 51, 5657. Pp. 5-11.
March 22, 2000, 8:45 a.m., and published in thqheresa, who then used the estate’s pro-(a) To satisfy a tax deficiency, the
issue of the Federal Register for March 23, 2000, 68ee(s to fund the Trust, of which sh&overnment may impose a lien on any
F.R. 15548) : e wonp g "
and, during their lifetimes, her parentSproperty” or “rights to property” be-
are the beneficiaries. Under the Trust'tonging to the taxpayer. Secs. 6321,
terms, distributions are at the discretio8331(a). When Congress so broadly
of the trustee, Drye’s counsel, and mayses the term “property,” this Court rec-

Section 6321—Lien for Taxes

Ct. D. 2067 be made only for the health, mainteognizes that the Legislature aims to
nance, and support of the beneficiarieseach every species of right or interest
SUPREME COURT The Trust is spendthrift, and under statprotected by law and having an ex-

law, its assets are therefore shieldechangeable valuee.g., Jewettv. Com-
OF THE UNITED STATES from creditors seeking to satisfy themissioner 455 U.S. 305, 309. Sec.
debts of the Trust’s beneficiaries. Aftet6334(a), which lists items exempt from
No. 98-1101 Drye revealed to the IRS his beneficialevy, is corroborative. Section 6334(a)’s
ROHN F. DRYE, JR.ETAL., interest in the Trust, the IRS filed withlist is rendered exclusive by Sec.
PETITIONERV. UNITED STATES the county a notice of federal tax lien6334(c), which provides that no other
against the Trust as Drye’s nomineeproperty or rights to property shall be

528U.S. (1999 served a notice of levy on accounts heldxempt.” Inheritances or devises dis-

CERTIORARI TO THE UNITED in the Trust’'s name by an investmentlaimed under state law are not included

STATES COURT OF APPEALS FOR bank, and notified the Trust of the levyin Sec. 6334(a)’s catalog of exempt
THE EIGHTH CIRCUIT The Trust filed a wrongful levy action property. Seeg.g., Bess357 U.S. at 57.

against the United States in the Unitedhe absence of any recognition of dis-

[December 7, 1999] States District Court for the Eastern Diselaimers in Secs. 6321, 6322, 6331(a),

Syllabus trict of Arkansas. The Governmentand 6334(a) and (c), the relevant tax col-

o counterclaimed against the Trust, théection provisions, contrasts with Sec.
In 1994, Irma Drye died intestate, leavy,siee, and the trust beneficiaries, see@518(a), which renders qualifying state
ing a $233,000 estate in Pulaski Countynq (4 reduce to judgment the tax assestaw disclaimers “with respect to any in-
Akansas. Petitioner Rohn Drye, her sofnants against Drye, confirm its right toterest in property” effective for federal
was sole heir to the estate undefyi;q the Trust's assets in collection ofvealthtransfer tax purposes, and for
Arkansas law. Drye was insolvent at the,sse debts, foreclose on its liens, anthose purposes only. Although this
time of his mother’s death and owed theg| the Trust property. On cross-moCourt's decisions in point have not been
Federal Government some $325,000 Ofions for summary judgment, the Districtphrased so meticulously as to preclude
unpaid tax assessments. The Interglyyr ryled in the Government's favorthe argument that state law is the proper
Revenue Service (IRS) had valid taxhe court of Appeals for the Eighth Cir-guide to the critical determination
liens against all of Drye’s “property andg it affirmed, reading this Court's precewhether Drye's interest constituted
rights to property” pursuant to 26 U.S.Cyents to convey that state law deter{property” or “rights to property” under
Sec. 6321. Drye petitioned the Pulaskiines whether a given set ofSec. 6321, the Court is satisfied that the
County Probate Court for appointment;rc mstances creates a right or interestode and interpretive case law place
as administrator of his mother's estatg, ¢ tederal law dictates whether thatinder federal, not state, control the ulti-
and was so appointed. ~ Several monthfyn; or interest constitutes “property”mate issue whether a taxpayer has a ben-
after his mother's death, Drye resigned 1he “righ[t] to property” under Sec. eficial interest in any property subject to
as administrator after filing in the Pro-gz5q levy for unpaid federal taxes. Pp. 5-7.
bate Court and county land records a pe|q: prye's disclaimer did not de- (b) The question whether a state-law
written disclaimer of all interests in theraat the federal tax liens. The Internafight constitutes “property” or “rights to
estate. Under Arkansas law, such a digeyenue Code’s prescriptions are mogtroperty” under Sec. 6321 is a matter of
claimer creates the legal fiction that thgensiply read to look to state law for defederal law. United Statess. National
disclaimant predeceased the decedenfyqation of the taxpayer's rights or in-Bank of Commerce472 U.S. 713, 727.
consequently, the disclaimant's share qfests in the property the Governmerithis Court looks initially to state law to

the estate passes to the person nextdaeys to reach, but to leave to federaletermine what rights the taxpayer has in
line to receive that share. The disavow-
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the property the Government seeks to
reach, then to federal law to determin
whether the taxpayer’s state delineate
rights qualify as “property” or “rights to
property” within the compass of the fed-
eral tax lien legislation. CfMorgan v.
Commissioner309 U.S. 78, 80. Just as
exempt status under state law does not
bind the federal collectoynited States.
Mitchell, 403 U.S. 190, 204, so federal
tax law is not struck blind by a disclaimer,
United States. Irvine, 511 U.S. 224, 240.
Pp 7-9.

(c) The Eighth Circuit, with fidelity to

SUPREME COURT

No. 98-1101

ROHN F. DRYE, JR.gT AL., PETI-
TIONERV. UNITED STATES

528 U.S. (1999)

CERTIORARI TO THE UNITED
STATES COURT OF APPEALS
FOR THE EIGHTH CIRCUIT

[December 7, 1999]

the relevant Code provisions and this JUSTICE GINSBURG delivered the

Court’s case law, determined first whappinion of the Court.
rights state law accorded Drye in his

mother’s estate. The Court of Appealg-h
observed that, under Arkansas law, DryB
had, at his mother’s death, a valuablet,
transferable, legally protected right to t
property at issue, and noted, for exampé
that a prospective heir may effectively as*
sign his expectancy in an estate undétVe
Arkansas law, and the assignment will b
enforced when the expectancy ripens intty
a present estate. Drye emphasizes his

doubted right under Arkansas law to dis 5
claim the inheritance, a right that is inProximatel
deed personal, and not marketable. BgP'e
Arkansas law primarily gave him a righ
of considerable value —

F THE UNITED STATES

the right either tfis mother’s estate, which then pass

I
A

The relevant facts are not in dispute. On
August 3, 1994, Irma Deliah Drye died
intestate, leaving an estate worth approxi-
mately $233,000, of which $158,000 was
personalty and $75,000 was realty located
in Pulaski County, Arkansas. Petitioner
Rohn F. Drye, Jr., her son, was sole heir to
the estate under Arkansas law. See Ark.
Code Ann. Sec. 28-9-214 (1987) (intes-
tate interest passes “[f]irst, to the children
of the intestate”). On the date of his
mother’s death, Drye was insolvent, and
owed the Government approximately
$325,000, representing assessments for

is case concerns the respectiv@X deficiencies in years 1988, 1989, and
rovinces of state and federal law in de1990. The Internal Revenue Service (IRS
ermining what is property for purpose®r Service) had made assessments against
hof federal tax lien legislation. At theDrye in November, 1990 and May, 1991,
| ime of his mother’s death, petitionerand had valid tax I|e_ns against all of
Rohn F. Drye, Jr., was insolvent andPrye’s “property and rights to property”
d the Federal Government somgursuant to 26 U.S.C. Sec. 6321.
$325,000 on unpaid tax assessments forDrye petitioned the Pulaski County
hich notices of federal tax liens hadProbate Court for appointment as admin-
een filed. His mother died intestateistrator of his mother’s estate, and was so
leaving an estate with a total value of apappointed on August 17, 1994. Almost six
y $233,000 to which he wagnonths later, on February 4, 1995, Drye
heir. After the passage of severdiled in the Probate Court and land

imonths, Drye disclaimed his interest ifécords of Pulaski County a written dis-
eglaimer of all interests in his mother’s es-

inherit or to channel the inheritance to Qy operation of state law to his daughtefate. Two days later, Drye resigned as ad-

close family member (the next lineal de-
scendant). That right simply cannot b
written off as a mere personal right to a
cept or reject a gift. In pressing the anaF—,
ogy to a rejected gift, Drye overlooks thid!
crucial distinction. A donee who decline
aninter vivosgift restores the status quo
ante leaving the donor to do with the giftCI
what she will. The disclaiming heir or de-
visee, in contrast, does not restore the s
tus quo, for the decedent cannot be r
vived. Thus, the heir inevitably exercise
dominion over the property. He deter-

aim the interest retroactively.

mines who will receive the property —
himself if he does not disclaim, a knowr"
other if he does. This power to channéi®
the estate’s assets warrants the conclusi§ff
that Drye held “property” or a “righ[t] t
property” subject to the Government
liens under Sec. 6321. Pp. 9-11.

152 F. 3d 892, affirmed.

GINSBURG, J., delivered the opinion for

a unanimous Court.
Bess 357 U.S. 51, 5657 (1958).

April 10, 2000 864

This case presents the question wheth@tinistrator of the estate. _
Drye’s interest as heir to his mother's esUnder Arkansas law, an heir may disavow

Ct_ate constituted “property” or a “righ[t] his inheritance by filing a written dis-
o property” to which the federal taxclaimer no later than nine months after the

ens attached under 26 U.S.C. Sedleath of the decedent. Ark. Code Ann.
5321, despite Drye’s exercise of the preSecs. 28-2-101, 28-2-107 (1987). The
rogative state law accorded him to disdisclaimer creates the legal fiction that the

disclaimant predeceased the decedent;

We hold that the disclaimer did not deconsequently, the disclaimant's share of
{eat the federal tax liens. The Internathe estate passes to the person next in line
Revenue Code’s prescriptions are mod@ receive that share. The disavowing
sensibly read to look to state law for deheir’s creditors, Arkansas law provides,
lineation of the taxpayer’s rights or inter-may not reach property thus disclaimed.
ests, but to leave to federal law the deteBec. 28-2-108. In the case at hand, Drye’s
ination whether those rights or interestgisclaimer caused the estate to pass to his
nstitute “property” or “rights to prop- daughter, Theresa Drye, who succeeded
y” within the meaning of Sec. 6321.her father as administrator and promptly
o '[OInce it has been determined that statéstablished the Drye Family 1995 Trust
.Jaw creates sufficient interests in the [tax(Trust).

payer] to satisfy the requirements of [the On March 10, 1995, the Probate Court

federal tax lien provision], state law is in-declared valid Drye’s disclaimer of all in-
operative to prevent the attachment derest in his mother’s estate, and accord-
liens created by federal statutes in favdngly ordered final distribution of the estate
of the United States.”United States.

to Theresa Drye. Theresa Drye then used
the estate’'s proceeds to fund the Trust, of
which she and, during their lifetimes, her

2000-15 I|.R.B.
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parents are the beneficiaries. Under then any “property” or “rights to property” “property,” we recognize, as we did in the
Trust’s terms, distributions are at the discrdselonging to the taxpayer. Section 632&ontext of the gift tax, that the Legislature
tion of the trustee, Drye’s counsel Danieprovides: “If any person liable to pay anyaims to reach “every species of right or in-
M. Traylor, and may be made only for theax neglects or refuses to pay the same afterest protected by law and having an ex-
health, maintenance, and support of théemand, the amount . . . shall be a lien ichangeable value.””Jewettv. Commis-
beneficiaries. The Trust is spendthrift, andavor of the United States upon all propertgioner, 455 U.S. 305, 309 (1982) (quoting
under state law, its assets are therefoend rights to property, whether real or perS.Rep. No. 665, 72d Cong., 1st Sess., 39
shielded from creditors seeking to satisfgonal, belonging to such person.” 26 U.S.G1932); H.R.Rep. No. 708, 72d Cong., 1st
the debts of the Trust's beneficiaries. Sec. 6321. A complementary provisionSess., 27 (1932)).

Also in 1995, the IRS and Drye begarBec. 6331(a), states: Section 6334(a) of the Code is corrobora-
negotiations regarding Drye’s tax liabili- tive. That provision lists property exempt
ties. During the course of the negotiations, from levy. The list includes 13 categories of
Drye revealed to the Service his beneficial items; among the enumerated exemptions
interest in the Trust. Thereafter, on April are certain items necessary to clothe and
11, 1996, the IRS filed with the Pulaski care for one’s family, unemployment com-
County Circuit Clerk and Recorder a notice pensation, and workers’ compensation ben-
of federal tax lien against the Trust as efits. Secs. 6334(a)(1), (2), (4), (7). The
Drye’s nominee. The Service also served a enumeration contained in Sec. 6334(a),
notice of levy on accounts held in the Congress directed, is exclusive: “Notwith-
Trust's name by an investment bank, and standing any other law of the United States .
notified the Trust of the levy. .., No property or rights to property shall be
exempt from levy other than the property
specifically made exempt by subsection

On May 1, 1996, invoking 26 U.S.C.The language in Secs. 6321 and 6331(gn).” Sec. 6334(c). Inheritances or devises
Sec. 7426(a)(1), the Trust filed a wrongfuthis Court has observed, “is broad, and ralisclaimed under state law are not included
levy action against the United States iweals on its face that Congress meant 1o Sec. 6334(a)’s catalog of property exempt
the United States District Court for thereach every interest in property that a taXrom levy. SeeBess 357 U.S. at 57 (“The
Eastern District of Arkansas. The Govpayer might have.”United Statew. Na- fact that . . . Congress provided specific ex-
ernment counterclaimed against the Trustipnal Bank of Commercel72 U.S. 713, emptions from distraint is evidence that
the trustee, and the trust beneficiaries,19720 (1985) (citing 4 B. Bittker, FederalCongress did not intend to recognize further
seeking to reduce to judgment the tax aJaxation of Income, Estates and Gifts Paexemptions which would prevent attach-
sessments against Drye, confirm its right11.5.4, p111100 (1981)); see al$slass ment of [federal tax] liens[.]")United
to seize the Trust’s assets in collection dfity Bankv. United States326 U.S. 265, Statess. Mitchell, 403 U.S. 190, 205 (1971)
those debts, foreclose on its liens, and sélb7 (1945) (“Stronger language could"Th[e] language [of Sec. 6334] is specific,
the Trust property. On cross-motions fohardly have been selected to reveal a pusnd it is clear, and there is no room in it for
summary judgment, the District Courtpose to assure the collection of taxes.”automatic exemption of property that hap-
ruled in the Government’s favor. When Congress so broadly uses the terpens to be exempt from state levy under

The United States Court of Appeals for state law.”). The absence of any recognition
the Eighth Circuit affirmed the District 1 |n the view of those courts, state law holds sway@f disclaimers in Secs. 6321, 6322, 6331(a),
Court’'s judgment. Drye Family 1995 Under their approach, in a State adhering to aand 6334(a) and (c), the relevant tax collec-
Trustv. United States152 F.3d 892 acceptance-rejection theory, under which a properjon provisions, contrasts with Sec. 2518(a)
(1998). The Court of Appeals understoo(Merest vests only when the beneficiary accepts g e code, which renders qualifying state

. inheritance or devise, the disclaiming taxpayer pre- . . s .
our precedents to convey that “state la\ s and the federal liens do not attach. If. instea ,Wd|scla|mers ‘with respect to any interest
determines whether a given set of circunihe State holds to a transfer theory, under which tH8 property” effective for federal wealth-
stances creates a right or interest; federproperty is deemed to vest in the beneficiary immetransfer tax purposes and for those purposes
law then dictates whether that right or indiately upon the death of the testator or intestate, tl@ﬁ«,|y.3

: « ” wi mitaxpayer loses and the federal lien runs with the sndicat.
terest constitutes “property” or the nghtproperty Sed eggetty. United States120 F. 3d Drye nevertheless refers to cases indicat

to property” under Sec. 6321ld. at 898.  gg, 594 (cA5 1997)Wapesv. United States15 F.
We granted certiorari, 526 U.S. __3d 138, 140 (CA9 1994); accortited States. _ it _
(1999), to resolve a conflict between thdavidson 55 F. Supp. 2d 1152, 1155 (Colo. 1999)?e"ﬁ"_’pme”tg"9 '”1157051‘:“?&?‘285/?? t’.) lanning

Eighth Circuit's holding and decisions ofDrye maintains that Arkansas adheres to the accel_:C Inlgtéesl i (ALI- ontinuing
: . 9 tance-rejection theory. 9a . 1997) (“The fa(':t' thaF a qualified dis-
the Fifth and Ninth Circuit$We now af- claimer by an estate beneficiary is deemed to relate
firm. 2The Code further provides: back to the decedent’s death for state property law or
“Unless another date is specifically fixed by law, thefederal gift tax purposes is not sufficient to preclude
Il lien imposed by section 6321 shall arise at the tima federal tax lien for the disclaimant’'s delinquent
- the assessment is made and shall continue until ttaxes from attaching to the disclaimed property as of
Under the relevant prOV'S'OnS of the Inter‘liability for the amount so assessed (or a judgmerthe moment of the decedent’s death. . .. [T]he qual-
nal Revenue Code, to satisfy a tax defagainst the taxpayer arising out of such liability) isfied disclaimer provision in Sec. 2518 only applies
ciency, the Government may impose a liesatisfied or becomes unenforceable by reason for purposes of Subtitle B and the lien provisions are
lapse of time.” 26 U.S.C. Sec. 6322. in Subtitle F.").
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“If any person liable to pay any

tax neglects or refuses to pay the
same within 10 days after notice
and demand, it shall be lawful

for the Secretary to collect such
tax . . . by levy upon all property

and rights to property (except

such property as is exempt under
section 6334) belonging to such
person or on which there is a lien
provided in this chapter for the

B payment of such taX.

3 See Pennell, Recent Wealth Transfer Tax



ing that state law is the proper guide to th&igh[t] to property” subject to attachment v
critical determination whether his interesfor unpaid federal taxes, although state law . S
in his mother’s estate constituted “propshielded the cash surrender value from The Eighth Circuit, with fidelity to the

erty” or “rights to property” under Sec.creditors’ liens. Bess 357 U.S. at 5657. Irz\llivggze(r:r?:ijneegrﬁ;lslfl\?vrrlmsatapidh?:rsf[:z?tsee
6321. His position draws support from twdy contrast, we also concluded, again as,a '’ g

. law accorded Drye in his mother’s es-
recent appellate opinionsteggettv. matter of federal law, that no federal ta ate. It is bevond debate. the Court of
United States120 F.3d 592, 597 (CA5 lien could attach to policy proceeds un-, ™ Y ’

1997) (“Section 6321 adopts the state’s de&vailable to the insured in his lifetimed. Appeals observed, '_[hat, undefr Arkansas
T . N . law, Drye had, at his mother’s death, a
inition of property interest.”); andlapesv. at 55-56 (“It would be anomalous to VIEW .\ able. transferable. leaallv protected
United States15 F.3d 138, 140 (CA9 as “property” subject to lien proceeds never ' » 1€gally p

1994) (“For the answer to th[e] questiorwithin the insured’s reach to enjoy?). fight to the property at issue. See 152
S u F.3d at 895 (although Code does not de-
[whether taxpayer had the requisite interest Just as “exempt status under state law_~ ", . »
Ine “property” or “rights to property,

in property], we must look to state law, notloes not bind the federal collector,”a ellate courts read those terms to en-
federal law.”). Although our decisions inMitchell, 403 U.S. at 204, so federal tax law PP

point have not been phrased so meticuis not struck blind by a disclaimetJnited fr?an]g\slz Setgjii;wvgﬁjgsar?(; :;tee:;s;:_
lously as to preclude Drye’s arguménte  Statesv. Irvine, 511 U.S. 224, 240 (1994). P Y

L . . o ferable”). The court noted, for example
are satisfied that the Code and interpretivehus, in Mitchell, the Court held that, al- ) : R npie,
e e .. that a prospective heir may effectively
case law place under federal, not state, cotinough a wife’'s renunciation of a marital in-__": . .
ssign his expectancy in an estate under

trol the ultimate issue whether a taxpayderest was treated as retroactive under st Bansas law. and the assignment will be

has a beneficial interest in any propertiaw, that state law disclaimer did not deterénforced when the expectancy ripens
subject to levy for unpaid federal taxes. mine the wife’s liability for federal tax on . P Yy np

. .__into a present estateSeeid. at 895-896
Il her share of the community income realize iting several Arkansas Supreme Court de-
before the renunciation. See 403 U.S. at 204 9 P

As restated irNational Bank of Com- (right to renounce does not indicate that taggéosz |2<;I(1)1d|2n7%.-;37lirk2\$8RSu t\?ver;(()jr%ﬂ
merce “The question whether a state lawpayer never had a right to property). 330 (1957)'Br'adley Lurrilber Co. olf Arkv ’
right CO,n.StItUtes property” or I’Igf’],ts to 55. Accord,Bank One Ohio Trust Ce. United States  Burbridge 213 Ark. 165, 172, 210 S.W. 2d
property’ is a matter of federal law.” 472g ¢ 34173 176 (CA6 1996) (‘Federal law did not creog. 288 (1948)Leggettv. Martin, 203
U.S. at 727. We look initially to state lawate [the taxpayers] equitable income interest [in ?S\rk, 88 94. 156 S.W. 2d 71 , 74-75
to determine what rights the taxpayer has ispendthrift trust], but federal law must be applied i, . 7~ o ’

i . 4 o 1941))7{7}
the property the Government seeks tdetermining whether the interest constitutes ‘propertyt ) . . .
reach. then to federal law to determinfor Purposes of Sec. 6321."); fest Lancaster Corp. Drye emphasizes h|3_ und_oubte(_j ”ght
' \ . v. Main Line Restaurant, Inc790 F. 2d 354, 357358 under Arkansas law to disclaim the inheri-
Whether th_e taxpayer's State-d_ellneate(CA?, 1986) (although a liquor license did not constitut¢gnce. see Ark.Code Ann. Sec. 28-2-101
rights qualify as “property” or “rights to “property” and could not be reached by creditors und 1987’) a right that is indeed personal and
property” within the compass of the federastate law, it was nevertheless “property” subject to fegr ' g ) person
tax lien legislation. CtMorganv. Commis- eral tax lien); W. Plumb, Federal Tax Liens 27 (3d ed Ot r_narketaple. _Se_e Brief for Petitioners
sioner 309 U.S. 78, 80 (1940) (“State lan1972) (litis not material that the economic benefit 1013 (right to d|§C|a|m is not transferable and
tés legal intere’sts and riahts. The feyvhich the [taxpayer’s local law property] right pertainshas no pecuniary value). But Arkansas law
crea 9 ghs. is not characterized as “property’ by local law.”). primarily gave Drye a right of considerable

eral revenue acts designate what interests ) ; . )
riaht . sCompatibly, inAquilino v. United States363 U.s. value—the right either to inherit or to chan-
ghts, so created, shall be taxed.”). _ . . )

n i ith this divisi f i 509 (1960), we held that courts should look first tanel the inheritance to a close family mem-

nh IrI]de t\lr\:l " tls Ivision O_ %?mpz encte’istate law to determine “the nature of the legal interhar (the next lineal descendant)_ That r|ght
we ne at a taxpayer’s ri under Stalest” i . .

) pay g est™ a taxpayer has in the prpperty the Gover‘nmelglmply cannot be written off as a mere

law to withdraw the whole of the proceed:seeks to reach under its tax lieil. at 513 (quoting ersonal riaht to accept or reject [a]
from a joint bank account constitute<Morganv. Commissioner309 U.S. 78, 82 (1940)). l?ft " Brief fgr P‘et'iti'oners 13p )
“property” or the “righ[t] to property” sub- We then reafflrmed’that federal law _d_etermlnesg . _ : )
ject to levy for unpaid federal taxes al.whetherthe taxpayer’s interests are sufficient to con- In pressing the analogy to a rejected
J = stitute “property” or “rights to property” subject to g|ft, Drye overlooks this crucial distinc-
though state law would not allow ordinarythe Governments lienld. at 513-514. We remand-
creditors similarly to deplete the accounted inAquilino for a determination whether the con-

National Bank of Commercd72 U.S. at tractor-taxpayer held any beneficial interest, a$n recognizing that state law rights that have pecu-
723-727. And we earlier held that a taxCProsed to “bare legal title,” in the funds at issuenjary value and are transferable fall within Sec.

o e . ld. at 515-516; see also Note, Property Subject to tfg321, we do not mean to suggest that transferability
payer’s right under a life insurance policyejera) Tax Lien, 77 Harv. L. Rev. 1485, 149]s essential to the existence of “property” or “rights

to compel his insurer to pay him the cas(1964) (‘Aquilino supports the view that the Court (o property” under that section. For example,
surrender value qualifies as “property” or as chosen to apply a federal test of classificationjthough we do not here decide the matter, we note
for the contractor concededly had legal title to thenat an interest in a spendthrift trust has been held to

) i funds and yet in remanding the Court indicated thafonstitute “property’ for purposes of Sec. 6321”
4 See, e.g.,United Statesv. National Bank of this statecreated incident of ownership was not a Sufyen though the beneficiary may not transfer that

Commerce472 U.S. 713, 722 (1985) (‘[T]he feder- ficient ‘right to property’ in the contract proceeds tojnterest to third parties. S@&ank One 80 F. 3d at

al statute ‘creates no property rights, but merelallow the tax lien to attach. In this semsguilino  176. Nor do we mean to suggest that an expectancy
attaches consequences, federally defined, to rigtfollows Bessin requiring that the taxpayer must havethat has pecuniary value and is transferable under
created under state law.”) (quotignited States.  a beneficial interest in any property subject to thetate law would fall within Sec. 6321 prior to the
Bess 357 U.S. 51, 55 (1958)). lien.” (footnote omitted)). time it ripens into a present estate.
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tion. A donee who declines amter vivos CERTIORARI TO THE UNITED
gift generally restores the status e STATES COURT OF APPEALS
leaving the donor to do with the gift what FOR THE DISTRICT OF COLUMBIA
she will. The disclaiming heir or devisee, CIRCUIT

in contrast, does not restore the status

quo, for the decedent cannot be revived. [February 22, 2000]
Thus, the heir inevitably exercises domin-
ion over the property. He determines who
will receive the property — himself if he
does not disclaim, a known other if h
does. See Hirsch, The Problem of the |
solvent Heir, 74 Cornell L. Rev. 587, 607
608 (1989). This power to channel the e
tate’s assets warrants the conclusion th
Drye held “property” or a “righ[t] to prop-

erty” subject to the Government’s liens.
* * * *

Syllabus

Two remittances were made to the In

Baral’'s income tax liability for the 1988

ax year: a withholding of $4,104 from

S_

&

yer, and an estimated income tax

due on April 15, 1989. Though he re
ceived an extension until August 15, h

Gr}nissed this deadline and did not file th

In sum, in determining whether a fed
eral taxpayer’s state law rights constitut
“property” or “rights to property,” “[t]he
important consideration is the breadth
the control the [taxpayer] could exercis
over the property.”Morgan, 309 U.S. at
83. Drye had the unqualified right to re
ceive the entire value of his mother’s e
tate (less administrative expenses), s
National Bank of Commercd72 U.S. at
725 (confirming that unqualified “right to
receive property is itself a property right
subject to the tax collector’s levy), or t
channel that value to his daughter. Th
control rein he held under state law, w
hold, rendered the inheritance “property
or “rights to property” belonging to him
within the meaning of Sec. 6321, an
hence subject to the federal tax liens th
sparked this controversy.

For the reasons stated, the judgment
the Court of Appeals for the Eighth Cir-
cuit is

OfTJe claimed a $1,175 overpayment an

éisked the Service to apply this excess a
credit toward his outstanding tax obliga

tions for the 1989 tax year. The Servic

Sglenied the requested credit, concludin
etfe1at the claim exceeded the ceiling im

which states that the amount of the cred

the tax paid within the period, immedi-
0 . o i
gtely preceding the filing of the claim,

Baral filed his return on June 1, 1993, an

at

no portion of the overpaid tax during tha
period, and so faced a ceiling of zero o
any allowable refund or credit.

Affirmed.

Section 6513 — Time Return
Filed and Tax Considered Paid

remittances were “paid” on April 15
1989.

H

Ct. D. 2066

ternal Revenue Service toward petitionerf
Baral's wages throughout 1988 by his em

Baral's income tax return for 1988 was

e

%

return until June 1, 1993. On the return

e

,or refund shall not exceed the portion o

equal to 3 years plus the period of any ex-

?ension of time for filing the return. sinceOF THE UNITED STATES

Jeceived a 4-month extension from the
initial due date, the relevant look-back pe-
riod under Sec. 6511(b)(2)(A) extended
from June 1, 1993, back to February 1,

TSQO (i.e., three years plus four months).ON WRI
According to the Service, Baral had paid

Appeals affirmed, concluding that both

of Baral's employer’s withholding tax
was “paid,” and subsection (2) determines
when his remittance of estimated income
tax was “paid.” Because neither these re-
mittances nor any others were “paid”
within the look-back period, the ceiling
on Baral’'s requested $1,175 credit is zero,
and the Service was correct to deny that
credit. Contrary to Baral's claim, the
withholding tax and estimated tax are not
taxes in their own right (separate from the
income tax), that are converted into in-
come tax only on the income tax return.

0
100 remitted in January 1989 by Bar;ﬁ?ather, they are methods for collecting in-

come taxes. And the Tax Code directly

contradicts Baral's notion that income tax

is “paid” under Sec. 6511(b)(2)(A) only
when the income tax is assessed. See Sec.
151(a). His position also finds no sup-
ort in Rosenmarv. United States323

.S. 658, and would work to the detri-

Sa

ment of timely taxpayers, who would be

denied interest for the time between filing
a return claiming a refund or credit and
fhe service's assessment. Pp. 3-9.

posed by 26 U.S.C. Sec. 6511(b)(2)(A)172 F. 3d 918 affirmed.

HOMAS, J., delivered the opinion for a
unanimous Court.

SUPREME COURT

d No. 98-1667
DAVID H. BARAL,
PETITIONERv.
UNITED STATES

T OF CERTIORARI TO THE

t UNITED STATES COURT OF

n APPEALS FOR THE DISTRICT OF
COLUMBIA CIRCUIT

[February 22, 2000]

JUSTICE THOMAS delivered the
pinion of the Court.

Internal Revenue Code Sec.
6511(b)(2)(A) imposes a ceiling on the
amount of credit or refund to which a tax-

Baral
commenced this suit for refund in the
Federal District Court, which granted the
Service summary judgment. The Court of

(0]

Held: Remittances of estimated income

SUPREME COURT
OF THE UNITED STATES

No. 98-1667

DAVID H. BARAL, PETITIONER v.
UNITED STATES

528 U.S. __ (2000)

due date of a calendar year taxpayer’s i

come tax return. Sections 6513(b)(1) an

(2) unequivocally provide that the two re
mittances were “paid” on April 15, 1989,
for purposes of Sec. 6511(b)(2)(A), s
that they precede the look-back perio

section (1) resolves when the remittance

2000-15 I.R.B. 867

tax and withholding tax are “paid” on the
n

0]

which began on February 1, 1990. Sub-

payer is entitled as compensation for an
overpayment of tax: “[T]he amount of the

Eﬂredit or refund shall not exceed the por-
ion of the tax paid within the period, im-

mediately preceding the filing of the

claim, equal to 3 years plus the period of
ny extension of time for filing the re-

urn.” 26 U.S.C. Sec. 6511(b)(2)(A). We

are called upon in this case to decide

April 10, 2000



when two types of remittance are “paid’v. Lundy, 516 U.S. 235, 240 (1996) (ex-so that they precede the look-back period,
for purposes of this section: a remittancplaining that Sec. 6511 contains two sepavhich, as noted, commenced on February
by a taxpayer of estimated income tax,ate timeliness provisions: (1) Secl, 1990. Baral, on the other hand, urges
and a remittance by a taxpayer’'s emg511(b)(1)’s filing deadline and (2) Secthat a tax cannot be “paid” within the
ployer of withholding tax. The plain lan-6511(b)(2)’s ceilings, which are definedmeaning of Sec. 6511(b)(2)(A) until the
guage of a nearby Code section, Seby reference to that provision’s “look-tax liability is assessed.€., the value of
6513(b), provides the answer: these résack period[s]’). Since Baral had filedthe liability is definitively fixed). Ac-
mittances are “paid” on the due date ofiis return on June 1, 1993, and had earlieording to Baral, the requisite assessment
the taxpayer’s income tax return. received a 4-month extension from thenight be made either when the taxpayer
| initial due date, the relevant look-back pefiles his return (here June 1, 1993) or
riod under Sec. 6511(b)(2)(A) extendedvhen the Service, under Sec. 6201, for-
The relevant facts are not disputedirom June 1, 1993, back to February Imally assesses the liability (here July 19,
Two remittances were made to the Intert990 (i.e., three years plus four months)1993), though he seems to prefer the latter
nal Revenue Service toward petitioneAccording to the Service, Baral had paidlate. See Brief for Petitioner 9 (“Pay-
David H. Baral's income tax liability for no portion of the overpaid tax during thament of the income tax . . . occurred at the
the 1988 tax year. The first, a withholdperiod, and so faced a ceiling of zero oearliest on June 1, 1993, when the amount
ing of $4,104 from Baral’'s wagesany allowable refund or credit. of that tax first became known, and more
throughout 1988, was a garden-variety Baral then commenced the instant sujirecisely on July 19, 1993, when the in-
collection of income tax by the employerfor refund in Federal District Court. Thatcome tax was assessed”).
see Sec. 3402. The second, an estimateourt sustained the Service’s position and We agree with the Government that
income tax of $1,100 remitted in Januargranted summary judgment in its favorSec. 6513(b)(1) and (2) settle the matter.
1989, was sent by Baral himself out offThe Court of Appeals affirmed. App. toWe set out these provisions in full:
concern that his employer’s withholdingPet. for Cert. A-1, judgt. order reported at
might be inadequate to meet his tax obligt72 F. 3d 918 (CADC 1999). The Court
ation for the year, see Sec. 6654. In thef Appeals looked to Sec. 6513(b)(1),
ordinary course, Baral's income tax returnwhich states that amounts of tax withheld
for 1988 was due to be filed on April 15,from wages “shall . . . be deemed to have
1989. Though he applied for and rebeen paid by [the taxpayer] on the 15th
ceived an extension of time until Augusday of the fourth month following the
15, Baral missed this deadline; he did natlose of his taxable year,” and to Sec.
file the return until nearly four years later6513(b)(2), which makes similar provi-
on June 1, 1993. The Service, on July 18jon for amounts submitted as estimated
1993, assessed the tax liability reportethcome tax, and concluded that, under
on this belated return. these subsections, both of the remittances
On the return, Baral claimed that heat issue were “paid” on April 15, 1989.
(and his employer on his behalf) had reAccord, e.g., Dantzlew. United States
mitted $1,175 more with respect to the83 F. 3d 1247, 1250-1251 (CA11 1999)
1988 taxable year than he actually owedestimated income taxErtmanv. United
Baral requested that the Service apply thiStates 165 F. 3d 204, 207 (CA2 1999)
excess as a credit toward his outstandirigame);Ehle v. United States720 F. 2d
tax obligations for the 1989 taxable yearl096, 1096-1097 (CA9 1983) (withhold-
The Service denied the requested creding from wages). In view of apparent ten-
It did not dispute that Baral had timelysion between this approach and a decision . - R
) - . ; time for filing such return).
filed the request under the relevant filingpf the Court of Appeals for the Fifth Cir- . .
deadline — “within 3 years from the timecuit, Ford v. United States618 F. 2d 357, Subsect|on_ (1) re_solves when th? remit-
. . tance of withholding tax by Baral's em-
the return was filed or 2 years from the360-361, and n. 4 (1980) (suggesting tha"q s e .
oyer was “paid”: Since Baral is a calen-

time the tax was paid, whichever of sucla remittance respecting any sort of tax i .
periods expires the later.” Sec. 6511(a)paid” under Sec. 6511 only when thegri:nyre,grvﬁxgzyﬂ}irtlheth$e4’119%% Vgglgzzgjr
see Sec. 6511(b)(1). But the Service coiservice assesses the tax liability), We r was gid” on Agril 15 1989 Sub-
cluded that the claim exceeded the ceilingranted certiorari, 527 U.S. 1067 (1999).y . P AP ' .
imposed by Sec. 6511(b)(2)(A). That section (2) determines when Baral’s re-
pos y ) " : 1 mittance of estimated income tax was
provision states that “the amount of the waid” Since the referenced Sec. 6012 to-
credit or refund shall not exceed the por- The parties renew before us the conPaId SIf ;
. o SN : gether with Sec. 6072(a) require that a
tion of the tax paid within the period, im-tentions advanced below. The Govern alendar vear taxpaver like Baral file his
mediately preceding the filing of thement submits that Sec. 6513(b)(1) and (I come tgx returnpoﬁ the Aoril 15th fol-
claim, equal to 3 years plus the period afinequivocally provide that the two remit-loWin the close of the calerr:dar ear the
any extension of time for filing the re-tances at issue were “paid” on April 15 9 yea,

turn.” Ibid.; see generallffommissioner 1989 for purposes of Sec. 6511(b)(2)(A)£$alX’1ir??ersepn;::t,feo(?c SZrZI?s elsgtén;i;exd”;bc”(i)tr;e
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“(b) Prepaid Income Tax
“For purposes of section 6511 or
6512 —

“(1) Any tax actually deducted
and withheld at the source during
any calendar year under chapter 24
shall, in respect of the recipient of
the income, be deemed to have been
paid by him on the 15th day of the
fourth month following the close of
his taxable year with respect to
which such tax is allowable as a
credit under section 31.

“(2) Any amount paid as esti-
mated income tax for any taxable
year shall be deemed to have been
paid on the last day prescribed for
filing the return under section 6012
for such taxable year (determined
without regard to any extension of



was likewise “paid” on April 15, 1989. sidered payment on account of the income payment was then made by the
And both of these statutorily defined paytaxes imposed by subtitle A for the tax-  application of the balance cred-
ment dates apply “[flor purposes of secable year.” Similarly, one of the regula- ited to the petitioners in the sus-
tion 6511,” the provision directly at issuetions cited by Baral explains that a remit-  pense account . . .1d., at 661.
in this case. This means that, under Setance of estimated income tax “shall b%ut the remittance ifRosenmanunlike
6511(b)(2)(A), both remittances at issueonsidered paymermin account of the in- the ones here, was not governed by a
(the withholding and the estimated income taxfor the taxable year for WhiCh“deemed paid’: provision akin to Sec
come tax) fall before, and hence outsideéhe estimate is made.” 26 CFR 86106513 and we therefore had no occasion .to
the look-back period, which commence®01.6315-1 (1999) (emphasis addedc‘onsi’der the implications of such a provi-
on February 1, 1990. Because neithdaral’s reading fails, moreover, to give ion for determining when a tax is “paid”
these remittances nor any others wergny meaning to 26 U.S.C. Sec. 651%noler the redecegssor to Sec 65f1 See
“paid” within the look-back period (Feb- That section exists “[flor purposes of SeCy (noting that “no extraneou.s relev.ant
ruary 1, 1990, to June 1, 1993), the ceilingon 6511,” and Sec. 6511 concerns crecha-ids' to construction have been called to
on Baral's requested credit of $1,175 ig#s and refunds, which result only whenOur attention”). Moreover, if the quoted
zero, and the Service was correct to derthe aggregate of remittances (such as csage had r.e resented,our holding. we
the requested credit. withholding tax and estimated incomé\jvouldghave brozgdl reiected the Gov%’rn-
Baral disputes this reading of Sectax) exceedthe tax liability, see Sec. ment's argument t)(]atjpayment oceurred
6513(b). He claims that Secs. 6513(b)(1§401. Thus, the concepts of credit or r& hen the remittance of estimated estate
and (2) establish a “deemed paid” date fdund have no meaning as applied t?ax was made, instead of rejecting the ar-
payment okstimated taxandwithholding Baral's notion of withholding taxes and ument. as W’e did. onlv because it was
tax, but in no sense prescribe whenithe estimated taxes as freestanding taxe%bt in F;tccord With’ they“tenor” of the
cometax is “paid,” which is the crucial Not surprisingly, the caption to Sec"‘business transactionid. at 663
inquiry under Sec. 6511(b)(2)(A). Ac-6513(b) describes withholding and esti- We observe, finally .that Ba.ral’s posi-
cording to Baral, withholding tax and esimated income tax remittances as “[p]ret-ion __to the éxtent h'e submits that pay-
timated tax are taxes in their own righpaid income tax.” ment occurs only at the Service’s assess-
(separate from the income tax), and are Taking a more metaphysical tack, Bararlnent — would work to the detriment of
converted into income tax only on the incontends that income tax is “paid” unde[axpayers who timely file their returns
come tax return. (On this view, paymenSec. 6511(b)(2)(A) only when the income d claim a refund or credit as compensa-
of the income tax occurred no earlier thatex is assessed — here, June 1 or July qun for an overpayment. The Service
June 1, 1993, when Baral filed the return)993, sesupraat 4— because the concept ' always assess thé taxpayer’s lia-
This reading is evident, he says, from thef payment makes sense only when the IBiIity immediately upon receiving the re-
significance that the Treasury Regulationability is “defined, known, and fixed by urn: the Service aenerally has three vears
place on the filing of the return, see 2&ssessment,” Brief for Petitioner 9. Bu%n V\;hiCh to do sgo see );6 US.C éec
CFR Sec. 301.6315-1 (1999) (“The agthe Code directly contradicts the nOtiOQS501(a) (1994 ed ,Supp M .THeICOde.
gregate amount of the payments of estthat payment may not occur before a%j0es allow for paglyment 6f in';erest to the
mated tax should be entered upon the isessment. See Sec. 6151(a) (“[T]he pe axpayer on overpayments once the return
come tax return for such taxable year ason required to make [a return of tax as been filed and the tax paid, 26 U.S.C
payments to be applied against the tashall, without assessmemr notice and Sec. 6611 (1994 ed. and Supf) m .bl.,lt.
shown on such return”); Sec. 301.6402demand from the Secretapaysuch tax . undér Baral's view r.10 interest (.:ouI(;I ac-’
3(a)(1) (providing that “in the case of an . at the time and place fixed for filing theCrue during the tim’e between the filing of
overpayment of income taxes, a claim foreturn” (emphasis added)); Secthe return and the Service's assessment
credit or refund of such overpaymen6213(b)(4) (“Any amounpaid as a tax or Fortunately for the timely taxpayer, the '
shall be made on the appropriate incomia respect of a taxay be assessed upo ode definitively rejects Baral's pos'ition
tax return”), and from the fact that thethe receipt of such paymen{gmphasis in this setting. Section 6611(d) of 26
Code’s provisions regarding withholdingadded)). Nor does Baral's argument fin scC explain.s that the date of payment
and estimated tax are found in differensupport in our decision iRosenmarv. T
subtitles (C and F, respectively) from théJnited States323 U.S. 658 (1945),
provisio_ns governing incom_e tax (A). _Where we applied Seg. 6511's predecess: central to our analysis in this regard was a concern
We disagree. Withholding and estito a remittance of estimated estate tax. Tthat the Service should not be able to treat the same
mated tax remittances are not taxes ibe sure, a part of our opinion seems to eremittance as gaymentfor statute of limitations

their own right, but methods for collect-dorse petitioner’s view that payment Onl)ﬁg?ﬁﬁiﬁn—e?gsm\i’?ﬁ f?g?ﬁntéﬁ;?rﬁpf‘ong tl;)é gﬁ;&f&

ing the income tax. Thus, Sec. 31(a)(1) afccurs at assessment: and as a deposit for purposes of accrual of interest on
the Code provides that amounts withheld . . overpayments—disadvantaging the taxpayer by
It is [the] erroneous assessment  starting the accrual of interest only at assessment.

from wages “shall be allowed to the recip-
ient of the income as a credit against the
[income] tax,” and Sec. 6315 states that
“[playment of the estimated income tax,
or any installment thereof, shall be con-

that gave rise to a claim for re- Rosenman323 U.S. at 662-663. Indeed, we Sug-
fund. Not until then was there gested that an amendment to the Code disapproving
: . of the Service’s treatment of remittances as deposits
such a claim as could start the for interest purposes might change the analyisis.
time running for presenting the at 663 (citing Current Tax Payment Act of 1943, Sec.

lai | ibl 4(d), 57 Stat. 140) (presently codified at 26 U.S.C.
claim. In any responsible sense  goc ga01(c)).
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is determined according to the provisions
of Sec. 6513, which, as notesljpraat 5,
plainly set a deemed date of payment for
remittances of withholding and estimated
income tax on the April 15 following the
relevant taxable year.

* k k %

For the foregoing reasons, we affirm
the judgment below.

It is so ordered.

2 We need not address the proper treatment under
Sec. 6511 of remittances that, unlike withholding
and estimated income tax, are not governed by a
“deemed paid” provision akin to Sec. 6513(b). Such
remittances might include remittances of estimated
estate tax, as iRosenmayor remittances of any sort

of tax by a taxpayer under audit in order to stop the
running of interest and penalties, seg., Moranv.
United States63 F. 3d 663 (CA7 1995). In the lat-
ter situation, the taxpayer will often desire treatment
of the remittance as a deposit — even if this means
forfeiting the right to interest on an overpayment-in
order to preserve jurisdiction in the Tax Court, which
depends on the existence of a deficiency, 26 U.S.C.
Sec. 6213 (1994 ed. and Supp. Ill), a deficiency that
would be wiped out by treatment of the remittance as
a payment. We note that the Service has promulgat-
ed procedures to govern classification of a remit-
tance as a deposit or payment in this context. See
Rev. Proc. 84-58, 1984-2 Cum. Bull. 501.
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Part IV. Items of General Interest

Notice of Proposed Rulemaking Dyke at (202) 622-7180. These are naroup health coverage election during a

toll-free numbers. period of coverage to conform with the
Tax Treatment of Cafeteria . special enrollment rights under section
Plans SUPPLEMENTARY INFORMATION: 9801(f) (added to the Internal Revenue

Background Code by the Health Insurance Portability
REG-117162-99 and Accountability Act of 1996 (HIPAA))

Section 125 permits an employer t0 and to change his or her group health or
offer employees the choice between taXgroup-term life insurance coverage in a
able income and certain nontaxable oyariety of change in status situatiohs.
ACTION: Partial withdrawal of notice of “qualified benefits® through a cafeteria The 1997 regulations are being published
proposed rulemaking; amendment to nd?lan, without the employees having tas final regulations in T.D. 8878, page
tice of proposed rulemaking; and noticéecognize the taxable income. In 198457,
of proposed rulemaking. and 1989, proposed regulations were pub- _ o

lished relating to the administration ofExplanation of Provisions
SUMMARY: This document withdraws cafeteria plan3. In general, the 1984 and, ¢
portions of the notice of proposed rule1989 proposed regulations require that fgr~ = mary-
making published in th&ederal Regis- benefits to be provided on a pre-tax basis The proposed regulations being pub-
ter on March 7, 1989 and amends prounder section 125, an employee mayshed in this notice of proposed rulemak-
posed regulations under section 125nake changes during a plan year only ihg were developed as part of an inte-
These proposed regulations Clarify theertain circumstances. Specifically, grated package with the final regu|ations
circumstances under which a section 1288§1.125-1, Q&A-8 and 1.125-2, Q&A-that are being published at the same time.
cafeteria plan election may be changed(b), (c) and (d) permit participants toThese proposed regulations supplement
The proposed regulations permit an enmake benefit election changes during ghe final regulations by permitting a mid-
ployer to allow a section 125 cafeteriglan year pursuant to changes in cost @ear cafeteria plan election change in con-
plan participant to revoke an existingcoverage, changes in family status, anfection with dependent care assistance
election and make a new election during geparation from service. and adoption assistance under change in
period of coverage for accident or health In 1997, temporary and proposed regustatus standards that are the same as the
coverage, group-term life insurance covfations were issued addressing the stagtandards in the final regulations for acci-
erage, dependent care assistance, aggrds under which a cafeteria plan mayent or health plans and for group-term
adoption assistance. permit a participant to change his or helife insurance, and by adding change in

DATES: Written and electronic com- status standards that are specific to depen-

ments and requests for a public hearin' Revenue Act of 1978, Public Law 95-600(;?;];5:';3 ?qu?;%)r:isoglzzsgf?:;zndTr:eise
must be received by June 22, 2000. (November 6, 1978): Sen. Rep. 95-1263" €8ng., -
y éd Se:ls., 22—712,4;86&127 (Octggersl, lg?gg: giémand upon the approach adopted in the
. . . ep. 0. —. y ong., ess., — :
ADDRESSES: Send submissions to August 4, 1978). H.R. Rep. No. 95-250. 106 1989 proposed regu_latlons (at §1.125_—2,
CC:DOM:CORP:R (REG-117162-99),Cong., 2d Sess., 206-207, 253-254 (October 18&A-6(b)) by providing that a cafeteria
room 5226, Internal Revenue Servicel978). plan may permit employees to make mid-

. - 2 “Qualified benefits” are generally any benefits : ;
POB 7604, Ben Franklin Station, Wash, .\ .ded from income, including coverage under a¥ € &7 election changes with respect to

ington, DC 20044. Submissions may bemployer-provided accident or health plan undegroup-term life insurance, dependent care
hand delivered between the hours of sections 105 and 106; group-term life insurancgssistance, and adoption assistance as

. . . .punder section 79; elective contributions under :
a.m. and 5 p.m. to: CC'DOM'CORP'unalified cash or deferred arrangement within thgve” as accident or health coverage, on

(REG-117162-99), Courier’'s Desk, In-meaning of section 401(k); dependent care assi@ccount of changes in cost or coverage.
ternal Revenue Service, 1111 Constitutiotance under section 129; and adoption assistangehis expansion of the cost or coverage

. under section 137. The following are not qualifie
Avenue NW., Washington, DC. Alterna-p, - products advertised, marketed, or oﬁergrd.lles would also allow employees to

tively, taxpayers may submit commentas long-term care insurance; medical savingglake election changes if, during a period
electronically via the internet by selectingaccounts under section 106(b); qualified scholaref coverage, (1) a new benefit package

« ” : ships under section 117; educational assistance proc- .. . : _
the “Tax Regs” option on the IRS Homegrams under section 127; and fringe benefits und‘grptlon is offered, or a benefit package op

Page, or by submitting comments directlisection 132. Qualified benefits can be providedion is eliminated, under the plan or (2) a
to the IRS internet site atunder a cafeteria plan either through insured
. . . arrangements or arrangements that are not insurec
http://www.irs.govitax_regs/regslist.html. 75" ¥ 76,7 (Mayg7, 1984) and 54 FR 9466 62 FR 60196 (November 7, 1997) and 62 FR
(March 7, 1989), respectively. 60165 (November 7, 1997), respectively. IRS
FOR FURTHER INFORMATION CON- 4 Those proposed regulations contain special ruleAnnouncement 98-105 (1998-49 I|.R.B. 21
TACT: Concerning the regulations, Jane¥;/ithbrlespect ct‘o flexible spendin? arr?ngegn?ntsd /(Nove(rjnt;]er 2ﬁ3, 199%)) sta;esh that the Service W:ll
ot exible spending arrangement (FSA) is defined iramend the effective date of these temporary regula-
A. Laufer or ChrIStII"le L. Ke”,er ,at (202) section 106(c)(2). Under section 106(c)(2), an FSitions (81.125-4T) and proposed regulations
622-6080; concerning submissions or tis generally a benefit program under which the max(§1.125-4) so that they will not be effective before
request a public hearing, LaNita Varimum reimbursement reasonably available for covplan years beginning at least 120 days after further
erage is less than 500% of the value of the coveracguidance is issued.
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coverage change is made under a plan 6f Change in Cost or Coverage These commentators suggested that if
the employer of an employee’s spouse or ) one spouse makes an election change
dependent. These proposed regulations 1€ N€W proposed regulations also adjring an open enrollment period, a cor-
include a variety of examples illustratingdr€Ss €lection changes to reflect signifizegyonding change should be permitted
how the rules apply in specific situations &Nt cost and coverage changes for all; ihe other spouse. In response to these
_ types of qualified benefits providedcomments, the new proposed regulations

B. Change in Status. under a cafeteria plan. The new proposerqovide that a cafeteria plan may permit
) ) _regulations refine and expand upon thg, amplovee to make an election chan e,

The proposed regulations published iR oach taken in the 1989 proposed re@'uringpa geriod of coverage. Correspon%_

this notice of _proposed rglemakipg COMyjations at §1.125-2, Q&A-6 with 'e-ing with an open enrollment period
plemen_t the final regulations belng p”b'spect to changes in cost or coverag@hanae made by a shouse or denendent
lished in T.D. 8878, page 857, with re- g y asp P

under the plan. For example, in respon L ,
spect to special enrollment rights ang, commeﬁts P PO"Sfihen the plan of that individual's em-

, the new proposed regula-

: (such as a neyyns provide that a cafeteria plan ma
coverage. These proposed regulationgyo option), the cafeteria plan may pers P b ’

; ; ermit an employee to make an election
take into account comments received Ot affected participants to elect that Opghange : thepe\yent that @ Spause or do-
the 1997 temporary and proposed regul%i-on and make a Corresponding eleCtioEendent makes an election Change under

tions, including comments suggesting th ; ;
desirability of%niformity in thggrules?‘or Ehange with respect to other benefil cafeteria plan (or qualified benefits
package options during a period of COVels|a ) maintained by that individual’s em-

different types .of quglified benefits to they ¢ ployer, provided that the spouse or de-
extent appropriate given the nature of the the new proposed regulations als‘ﬁende'nt’s election change satisfies the

benefits.
generally extend the cost or coveraggiection change rules under the proposed
In response to comments, ihe New Prujes under §1.125-2, Q&A-6(b) to P€regulation. F%r example, under r'?hislopro-
posed regulations address circumstancgs ejection changes for self-insured aCyision, if the plan of a sp(;use’s employer
under which a cafeteria plan may permi{igent or health plans, group-term life iNadds a new HMO option to its group

an employee to change an election for dey,rance, dependent care assistance ahith plan, and the spouse elects to en-

pendent care assistance under section 1280ption assistance coverade under » ]
and adoption assistance under section lﬁgfe?eria plan. Thus, for exargple if th rBII_ the family in that new option, a cafe-

change in status rules for accident 0fyiary reduction charge. In addition, theith the change made under the other
health coverage and group—term [n‘e INSUse\ proposed regulations treat a changg i over's Ia?1 This expansion of the
ance coverage contained in the final regyst gependent care provider as similar t%xisptiny cospt or covera epchan e rules
lations, with some additional rules speghe aqgition of a new HMO option under. ermit% emblovees togmake eglection
cific to dependent care and adoption, accident or health plan, with the resu hanaes 1o epnsa/re consistent coverage of
assistance. For example, while a changfa 4 corresponding election change C@Qmilg members and eliminate du Iic?ite
in the number of dependents is a staly, made when one dependent care, y P
change for other types of qualified beneg o ider is replaced by another. verage.
fits, & change in the number of qualifyingpe coverage change rules apply to d&roposed regulations have not been ex-
individuals, as defined in sectionyengent care regardless of whether tr}%n%ed to Eealth flexible spendin
21(b)(1), is a change in status for purgenendent care provider is related to t rangements. This ensures ?hat thogse
poses of dependent care assistance. L"@r‘nployee, the cost change rules do ”%trrangements. e

wise, these proposed regulations allow affypy to gependent care if the dependeghanges in a manner that is inconsistent
additional change in status event fop, e provider is a relative of the €Miyith the requirement, under §§1.125-1
adoption assistance (the commencemerOyee making the election. aq , : ;

ot ; &A-17 and 1.125-2, Q&A-7 of the ex-
or termination of an adoption proceed™ commentators on the 1997 temporar}(/gtmg proposed regul(agtions that such
ing). The consistency rule in the Progng proposed regulations also raised &rangements exhibit the ri;k-shifting

posed regulations is the same as the cosncern that when the plan of the emnq risk-distribution characteristics of in-

sistency rule in the final regulations, Withployer of a spouse conducts annual 0P rance
certain provisions that are specific to deznroliment for aroun health benefits be- : _ _
pendent care and adoption assistan group Although the final regulations (T.D.

chan e§ %qnning at a different time of the year8878’ page 857) permit election Changes

ges than the annual open enroliment fof, {he event an individual becomes eligi-

group bealth benefits offered by the emp|e (o |oses eligibility) for Medicare or

ployee’s $mploi/_ert, t(;“? employkge 1S lunMedicaid, these proposed regulations do
necessarily restricted from making elec: :

6 Conforming changes have also been made y 9 not address election changes to reflect an

Q&A-8 of the 1984 proposed regulations ndef 10N changes that correspond withngiviguars eligibility for other govern-
§1.125-1. elections made by the employee’s spouse.
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While  the cost or coverage rules in the new




ment programs that pay for or subsidiz&).S.C. chapter 5) do not apply to thesProposed Amendments to the

health coveragé. For example, the new regulations, and because the regulatior®egulations

rules do not address the possibility thaio not impose a collection of information . )

an employee’s child may cease to be elbn small entities, the Regulatory Flexibil- Accordingly, 26 CFR part 1 is pro-
gible for coverage under a state’s chility Act (5 U.S.C. chapter 6) does no0Sed to be amended as follows:

dren’s health insurance program (CHIPapply. Pursuant to section 7805(f) of theArT 1__INCOME TAXES

designed in accordance with Title XXI ofInternal Revenue Code, these proposed

the Social Security Act. Comments are regulations will be submitted to the Chief Paragraph 1. The authority citation for
requested on whether eligibility or ineli-Counsel for Advocacy of the Small Busi-part 1 continues to read in part as follows:
gibility for such a government programness Administration for comment on their Authority: 26 U.S.C. 7805 * * *

should be added to the types of evenimpact on small business. Par. 2. In §1.125-1, as proposed to be
that allow a cafeteria plan election ) . added on May 7, 1984 (49 FR 19322), in
change (including any special adminis©omments and Public Hearing Q&A-8, Q-8 is republished and A-8 is

trative difficulties that employers might pofore these proposed regulations ar@nended by adding two sentences at the
have in identifying this type of evem)adopted as final regulations, consider££nd of the answer to read as follows:

and, if so, the types of government progq,, will be given to any written and elec-81-125-1 Questions and answers relating
grams that should be permitted to b&gnic comments (a signed original ando cafeteria plans.

taken into account. eight (8) copies) that are submitted timelf; T )
Q-8: What requirements apply to par-

to the IRS. The IRS and Treasury specifi- . )
cally request comments on the clarity oficipants’ elections un_der a c_afeterla plan?
The new proposed regulations do nahe proposed regulations and how they A-8:*** For benefit elections relating
specify a proposed effective date. Any efmay be made easier to understand. Ajp accidentor health plans and group-term
fective date will be prospective, and comeomments will be available for public in-/Ifé insurance coverage, a cafeteria plan
ments are requested on the extent of leapection and copying. A public hearind"@ Permit a participant to revoke a bene-
time necessary for employers to be able twill be scheduled if requested in writing't €l€ction after the period of coverage
implement the new proposed regulationby any person that timely submits writter'aS commenced and to make a new elec-
after they are adopted as final regulationsomments. If a public hearing is schedtion With respect to the remainder of the
Until the effective date of further guid-uled, notice of the date, time, and placB€riod of coverage under the rules set
ance, taxpayers may rely on the new prder the hearing will be published in theforth in 81.125-4 pertaining to permitted
posed regulations. In addition, until theFederal Register election changes. For additional rules
governing benefit elections, see

effective date of further guidance, taxpay-

D. Effective Date and Reliance

ers may continue to rely on the change iR"afting Information fi*lfi_‘l
family status rules in the existing pro-  the principal authors of these proposed
posed regulations (at §1.125-2, Q&A- princip prop Par. 3. In §1.125-2, as proposed to be

. . regulations are Janet A. Laufer and Chr'sddded on March 7. 1989 (54 FR 9500
6(0)) with respect to benefits other tharﬂine L. Keller, Office of the Associate and amended Novémber 7( 1997 (62 Fl)?

accident and health coverage and groug-iet counsel (Employee Benefits an%01g7) in O&A-6, Q-6 is republished

term life insurance coverage, and on thgyemnt Organizations). However, otheg 4 A-6 is amended by:
cost or coverage change rules in the exi§larsonnel from the IRS and Treasury De- 1. Adding a sentence at the end of
ing proposed regulations (at §1.125— : 9

artment participated in their develop-
Q&A-6(b)) with respect to all types of P P Pparagraph (b)(2).

qualified benefits. ment. e 2. Revising the last sentence of para-
graph (c).

Special Analyses Partial Withdrawal of Notice of 3. Revising the last sentence of para-
graph (d).

. : . Broposed Rulemakin
It has been determined that this noticE™P 9 The additions and revisions read as fol-

of proposed rulemaking is not a signifi- - ynqer the authority of 26 U.S.C. 7805jows:

cant regulatory action as defined in Exegy 175 QgA-6(c) and (d) in the notice of§1.125-2 Miscellaneous cafeteria plan
utive Order 12866. Therefore, a regulagronosed rulemaking that was publisheduestions and answers.

tory assessment Is not rECIUIFEd. It alsgn March 7, 1989 (54 FR 9460) IS With= * * * *

has been determined that section 553(Rj4yn, Q-6: In what circumstance may partic-

of the Administrative Procedure Act (5 . ipants revoke existing elections and make
Amendments to Previously Proposed ey elections under a cafeteria plan?
Rules A-6: ***

7 The loss of coverage under a government program b '* %

may give rise to a special enroliment right under secFhe proposed rules published on May 7, (b) .

tion 9801(f) and, thus, the issue addressed here {9g4 (49 FR 19321) and March 7, 1989 (2) *** For additional rules govern-

levant only i in which th ial I ’ ' i i i -

o 'Qo‘t’ii,%ﬁyf” which the special enolis 4 FR 9460), and amended on Novembd?d cafeteria plan election changes in con

8 Added to the Social Security Act by section 49017, 1997 (62 FR 60196), are amended é)sectlon with a significant cost or coverage

of the Balanced Budget Act of 1997, Public Lawget forth below. change, see §1.125-4.

105-33 (August 5, 1997).
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(c) Certain changes in family status * * * * * coverage, employees who are covered by
*** For additional rules governing cafete- (4) * * * the indemnity option may make a corre-
ria plan election changes in connection Example 3*** ~ sponding prospective increase in their
with certain changes in status, segec(;'ign'”if";‘:dﬁ:gigvs ‘;?]dg{egggigéi‘;:g(g(t? C‘gqg‘r's payments or may instead elect to revoke
§1.125-4. _ _ underFs employer’s plan, thel may make a cor- their _ele_ctlon for the indemnity option

(d) Separation from service ***For  responding change to elect employee-only coveragdld, in lieu thereof, elect coverage under
additional rules governing cafeteria plamnderP’s cafeteria plan. an HMO option.
election changes in connection with an ***** (i) Application to dependent care
employee’s separation from service, see Ex@mple 9. (i) EmployeeA has one childB.  Thj5 naragraph (f)(2) applies in the case

EmployeeA’'s employer,X, maintains a calendar . .
§1‘3‘f‘2—4 year cafeteria plan that allows employees to eleépc a dependent care assistance plan only if

coverage under a dependent care FSA. Prior to thB€ COSt change is imposed by a depen-
Par. 4. 81.125-4 is amended as fobeginning of the calendar yearglects salary reduc- dent care provider who is not a relative of
lows: tion contributions of $4,000 during the year to fundhe employee. For this purpose, a relative

1. Paragraph (c) is amended as fofoverage under the dependent care FSA for up {8 g jndividual who is related as de-
$4,000 of reimbursements for the year. During the

lows: L year,B reaches the age of 13, aAdvants to cancel _scribed in S_eCtion 152(a)(1) throth _(8)'
a. Revising paragraph (c)(1)(iii). coverage under the dependent care FSA. incorporating the rules of section
b. Adding paragraph (c)(2)(vi). (i) When B turns 138 ceases to satisfy the defi- 152(b)(1) and (2).
c. Revising paragraph (c)(3)(ii). nition of “qualifying individual” under section  (3) Coverage changes- (i) Significant

21(b)(1) of the Internal Revenue Code. Accordeajlment If the coverage under a plan is

ingly, B's attainment of age 13 is a change in status. if fl tailed duri
under paragraph (c)(2)(iv) of this section that affectg'gNIMcantly curtaiied or ceases during a

d. Adding paragraphs (c)@ample
3(iii) and (c)(4Example 9.

2. Revising paragraph (f). A's employment-related expenses as defined in seB€riod of coverage, the cafeteria plan may

3. Revising paragraph (g). tion 21(b)(2). Therefored may make a correspond- permit affected employees to revoke their

4. Revising paragraph (i)(3). ing change undeX's cafeteria plan to cancel cover- glections under the plan. In that case, each

The additions and revisions read as foE{e*“fd*er the dependent care FSA. affected employee may make a new elec-
lows: o tion on a prospective basis for coverage
§1.125-4 Permitted election changes. () Significant cost or coverage jger another benefit package option pro-
N changes— (1) In general Paragraphs

, i viding similar coverage. Coverage under
(C)*** (1) *** (f)(2) through (5) of this section set forthyy 4ccident or health plan is significantly

(iii) Application to other qualified ben- fules for election changes as a result Qftajled only if there is an overall reduc-

efits This paragraph (c) applies to plan§hanges in cost or coverage. This pargy, in coverage provided to participants
providing qualified benefits other thandraPh (f) does not apply to an election,qer the plan so as to constitute reduced
those listed in paragraph (c)(L)(ii) of thischange with respect to a health FSA (0%gyerage to participants generally.
section. on account of a change in cost or cover- (iiy addition (or elimination) of benefit
(2) *** age under a health FSA). _ package option providing similar cover-
(vi) Adoption assistanceFor purposes  (2) Cost changes— (i) Automatic g4a if during a period of coverage a plan
of adoption assistance provided through ghanges If the cost of a qualified bene-544g 3 new benefit package option or
cafeteria plan, the commencement or tefltS plan increases (or decreases) duringg@iner coverage option (or eliminates an
mination of an adoption proceeding. ~ Period of coverage and, under the termg,isting benefit package option or other
(3) *** of the plan, employees are required Qg erage option) the cafeteria plan may
(i) Application to other qualified bene-Make a corresponding change in theie it affected employees to elect the
fits. An election change satisfies the reP@yments, the cafeteria plan may, on ge\y-added option (or elect another op-
quirements of this paragraph (c)(3) wit{€@sonable and consistent basis, automafis, it an option has been eliminated)
respect to other qualified benefits if th&@lly make a prospective increase (0r desyspectively on a pre-tax basis and make
election change is on account of and cof€ase) in affected employees’ electiveq responding election changes with re-
responds with a change in status that afontributions for the plan. spect to other benefit package options
fects eligibility for coverage under an em- (i) Significant cost increaseslf the rq,iding similar coverage.
ployer's plan. An election change als@©St Of & benefit package option (as de- 4) change in coverage of spouse or
satisfies the requirements of this parain€d in paragraph (i)(2) of this section)yenendent under other employer's plan
graph (c)(3) if the election change is osignificantly increases during & period Ofy cafeteria plan may permit an employee
account of and corresponds with a chand®Verage, the cafeteria plan may permif, make a prospective election change
in status that affects expenses described §PI0Y€es either to make a corresponding ¢ js on account of and corresponds with
section 129 (including employment-reProSpective increase in their payments, of change made under the plan of the
lated expenses as defined in sectiolf r€voke their elections and, in lieugyqse's, former spouse’s or dependent's
21(b)(2)) with respect to dependent car1€r€of, 1o receive on a prospective basignsioyer f - -
assistance, or expenses described in s&Qverage under another benefit package (jy A'cafeteria plan or qualified benefits
tion 137 (including qualified adoption ex-OPtion providing similar coverage. Forpian of the spouse’s, former spouse’s, or
penses as defined in section 137(d)) wit<@mPle, if the cost of an indemnity 0Pyependent’s employer permits partici-

respect to adoption assistance. tion under an accident or health plan Si%ﬁants to make an election change that
nificantly increases during a period o
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would be permitted under paragraphs (Ipre the beginning of the yeaPs employee,C, household employee, who provides child care ser-
through (g) of this section (disregardingf'eCtS family coverage und@®s cafeteria plan.C  vices five da_ys a week from 9 a.m. _to 6 p.m. at an
this paragraph (f)(4)); or also elects coverage under the health FSA for up #mnual cost in excess of $5,000. Prior to the begin-
__p grap v . . . $200 of reimbursements for the year to be funded hying of the yearD elects salary reduction contribu-
(i) The cafeteria plar_l permits pa_mC"salary reduction contributions of $200 during theions of $5,000 during the year to fund coverage
pants to make an election for a period Gfear. C is married toD, who is employed by Em- under the dependent care FSA for up to $5,000 of re-
coverage that is different from the period)loyerQ. Q does not maintain a cafeteria plan, butmbursements for the year. During the ydahe-
of coverage under the cafeteria plan dz}(IJes main_tte:]in a glroup heallth plan providlijng_its (irr]rginsk schotrj]l and(,j ?sf_a r(;su‘ﬂs reguLafr hou?’rs of t
iee . ,.ployees with employee-only coverage. During thevork are changed to five days a week from 3 p.m. to
qua“fled benefl'fs plan of the spo’use Séalendar yearQ adds family coverage as an option6 p.m. Employe® now wants to revok®'’s elec-
former spouse’s, or dependent’s eMgnger its health plarD elects family coverage under tion under the dependent care FSA, and make a new
ployer. Q’s plan, andC wants to revokeC's election for election under the dependent care FSA to an annual
(5) Examples The following exam- health coverage and elect no health coverage undmst of $4,000 to reflect a reduced cost of child care
ples illustrate the application of this paraP’S cafeteria plan for the remainder of the year. due toY's reduced hours.

raph (f): (i) Q's addition of family coverage as an option  (ii) The change in the number of hours of work
9 Ep I. 1 () Acalend feteria plan i under its health plan constitutes a new coverage operformed byY is a change in coverage. Thiés
m _:f“?‘nped ('2 Cnat etn ar yel?r cta c %”ar P a.‘:.'nstion described in paragraph (f)(3)(ii) of this sectioncafeteria plan may permid to reduceD’s previous

anta e” pl:hsu;l f9t af EO elc 'VZ a glal : g}lxt:cordingly, pursuant to paragraph (f)(4)(i) of thiselection under the dependent care FSA to $4,000.
agreer?ﬁn ofr ; € eTe' (;f mp O.W imp ?t/ .s_ection,P’s cafeteria plan may perm@ to revoke Example 7 (i) EmployeeG is married to Em-
ees. 1he caletena plan ofers various benetits, 1s,g o)t coverage election ¥ actually elects ployeeH and they have one child, EmployeeG's
cluding indemnity health insurance and a health . . )
FSA. As a result of mid-year negotiations premi]‘amny health coverage und€'s group health plan. employer,O, maintains a calendar year cafeteria

'f the ind itv health i ' d I%mployerP’s plan may not permi€ to changeC's  plan that allows employees to elect coverage under a
ums for the indemnity heaith insurance are reducqt, i, Fsa election. dependent care FSA. Childs cared for byZ, G's
in the middle of the year, insurance co-payments for . R . . .
ffice visits are reduced under the indemnkty plan Example 4 (i) EmployerR maintains a cafeteria household employee, who is not a relativesaind
0 d an HMO ootion is added plan under which employees may elect accident avho provides child care services at an annual cost of
an "anUnd r(tjr? |onf|sz:1 tl:] .r duction in health .nhealth coverage under either an indemnity plan or &¥,000. Prior to the beginning of the ye@relects
(i) € ) ese .ac S de :T uc. lon 1 ¢ e: IJ—|MO. Before the beginning of the yed&'s em- salary reduction contributions of $4,000 during the
;urleance gremmms |sha ;ezuc_ '0? tIE cos .t' CC?hreﬁloyee,E elects coverage under the HMO at a preyear to fund coverage under the dependent care FSA
Ingfy,t urr_1 erlpzsri?rap (t)(m)(?' N r 'Sd sef 'on. thmium cost of $100 per month. During the ydar, for up to $4,000 of reimbursements for the year.
cale etlaf pelt aé/ atq oma Itc'?) { ec fea;et §ecides to switch to the indemnity plan, whichDuring the year, G raisesZ's salary. Employe&
amount ot salary reduction contributions ot affec echarges a premium of $140 per month. now wants to revok&'s election under the depen-
participants by an amount that corresponds to the .7 _, . . .
: (i) E's change from the HMO to indemnity plandent care FSA, and make a new election under the
premium change. However, the plan may not pet- . ;

. . " “Is not a change in cost or coverage under this pardependent care FSA to an annual amount of $4,500
mit employees to change their health FSA elections . :
to reflect the mid- h . I délrraph (f), and none of the other election change rules reflect the raise.
tg n'anjcmn'? m|| nyear change in copayments Undgt, ger paragraphs (b) through (e) of this section (ii) The raise inZ's salary is a significant increase

er Ael ! {hp a (jd't' f the HMO ontion i apply. WhileR's health plan may permit to make in cost under paragraph (f)(2)(ii) of this section, and

d(gl'ltl‘) S?’ be a f'tl |onl(<3 € i 02 lon és ar|1 the change from the HMO to the indemnity plan, R'san increase in election to reflect the raise corre-
andl |ron (r) ar ehne ' 3pa_1_c afgt(:]_op 'OT.' n iﬁor Ir:cgty’cafeteria plan may not perntitto make an election sponds with that change in status. THdis,cafete-
u €r paragrap (D( )(ii) of this .S?C lon, the cate e(':hange to reflect the increased premium. Accordia plan may permi6 to elect to increas€'’s elec-
ria plan may permit affected participants to make an ; . . o
lecti h 1o elect th HMO onii H ingly, if E switches from the HMO to the indemnity tion under the dependent care FSA.
election change fo elect the hew option. How, lan, E may pay the $40 per month additional cost (g) Specia| requirementg re|ating to the
ever, the plan may not permit employees to chan € an after-tax basis . 3
their health FSA elections to reflect differences in : Family and Medical Leave AcfRe-

) Example 5 (i) EmployeeA is married to Em-
copayments under the HMO option. ; . served]
Example 2 () EmployerN sponsors a group ployeeB and they have one chil@, EmployeeA’'s P

*
; - employer,M, maintains a calendar year cafeteria
health plan under which employees may elect either, ploy y

employee-only coverage or family health CoVeragéolan that allows employees to elect coverage under a (i) * * *
. Chife ' i ;
The 12-month period of coverage undiés cafete- dependent care FSA. Child attendsX’s on site (3) DependentA dependent means a de

ria plan begins January 1, 2008's employeeA, is child care center at an annual cost of $3,000. P”‘b’endent as defined in section 152, except

) to the beginning of the yea elects salary reduc- .
married toB. Er’nployeeA’eIects employee-only .~ tions of $3,000 during the year to fundhat, for purposes of accident or health cov-
coverage undeN’s plan. B's employer,O, offers

! ) coverage under the dependent care FSA for up 8/@gde, any child to whom section152(e) ap-
health coverage t®'s employees under its group

: - $3,000 of reimbursements for the year. Empldyee plies is treated as a dependent of both par-
health plan under which employees may elect elthGﬁrow wants to revok@'s election of coverage under d. f fd d
employee-only coverage or family coverag®:s 9 ents, and, for purposes of dependent care

plan has a 12-month period of coverage beginnintg?n(ieldependent care FSA, because A has found a ngisistance provided through a cafeteria

L d care provider. o -
September 1, 2001B maintains individual cover- (i) The availability of dependent care senvicedl@n, @ dependent means a qualifying indi-

age undeiO's plan at the time elects coverage g, e o child care provider (whether the newidual (as defined in section 21(b)(1)) with

underN's plan, and wants to elect no coverage fojgjrovider is a household employee or family membefespect to the employee.

of AorBor a person who is independent®odndB)  * * * * *

is a significant change in coverage similar to a bene-

fit package option becoming available. Thiks Robert E. Wenzel,

cafeteria plan_may permi to elect to revoke\'s Deputy Commissioner

[previous election of coverage under the dependent

care FSA, and make a corresponding new election to

reflect the cost of the new child care provider.
Example 6 (i) EmployeeD is married to Em-

the plan year beginning on September 1, 200
which is the next period of coverage und®s
group health plan.

(i) Under paragraph (f)(4)(ii) of this sectioN's
cafeteria plan may permi to changeA’s election
prospectively to family coverage under that plan e
fective September 1, 2001 B actually elects no
coverage unde®’s group health plan for the plan

year beginning on September 1, 2001. ployeeE and they have one chil#, EmployeeD’s
Example 3 (i) EmployerP sponsors a calendar L .
ear cafeteria plan under which employees ma elegmployer,N, maintains a calendar year cafeteri R
Y plan u ploy Y p}an that allows employees to elect coverage under 2%

either employee-only or family health coverage. Beaependent care FSA. Chikdis cared for by, D's

of Internal Revenue.

(Filed by the Office of the Federal Register on
March 22, 2000, 8:45 a.m., and published in the
a{ssue of the Federal Register for March 23, 2000, 65
15587)
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Substantiation of Business (Filed by the Office of the Federal Register on 2. On page 2328, column 1, Instruc-

. March 22, 2000, 8:45 a.m., and published in th in i
Expenses; Correction issaL:Z of the Federal Re;sTer fi?Mzrli:hiSeZOICr)]O %nal Par. 3, paragr_aph 1, in |Ige 4 thde
' ' Tanguage “Report™ is corrected to rea
F.R. 15547 S
Announcement 2000-26 ) “Report,” and in line 6, the language

) “Report™ is corrected to read “Report,”.
AGENCY: Internal Revenue Service ) ) )
(IRS), Treasury. Compliance Monitoring and Dale D. Goode,

_ , , : Miscellaneous Issues Relating to Federal Register Liaison,
ACTION: Correction to final regulations. the Low-Income Housing Credit; Assistant Chief Counsel (Corporate).
SUMMARY: This correction relates to Correction
final regulations (T.D. 8864, 2000—7 (Filed by the Office of the Federal Register on

. . . Announcement 2000-27 March 27, 2000, 8:45 a.m., and published in the
l.R.B. 614)’ which were pUbHShed in the issue of the Federal Register for March 28, 2000, 65

Federal Registeron Wednesday, January . . oFR.16317)
26, 2000 (65 FR 4121), relating to CertaiAIGSE)Nﬁ;(éSISrtemal Revenue Service

business expenses under section 274 ? ' Y-
the Internal Revenue Code affecting indiACTION: Correction to final regulations. gection 663(c); Separate Share

S et 0ayers w10 SR CuARY: Tis document contans Rules Applicable 1o Estates:
" corrections to final regulations (T.D.Correction

DATES: This correction is effective Janu-8859, 2000-5 I.R.B. 429), which were

ary 26, 2000. published in th&ederal Registeron Fri- Announcement 2000-28

FOR FURTHER INFORMATION CON- day, January 14, 2000 (65 FR 2323), afB\GENCY: Internal Revenue Service

TACT: Edwin B. Cleverdon at (202) 622- cCliNg owners of low-income housing ps) Treasury.
projects who claim the credit and the
4920 (not a toll-free call).

Agencies who administer the credit. ACTION: Correction to final regulations.
SUPPLEMENTARY INFORMATION: b At s: This correction is effective Janu-SUMMARY: This document contains
Background ary 1, 2001. corrections to final regulations (T.D.

8849, 2000-2 I.R.B. 245), which were
The final regulations that are the subEOR FURTHER INFORMATION CON-  \jished in theFederal Registeron
ject of this correction are under sectiof ACT: Paul Handleman at (202) 6221 654ay, December 28, 1999 (64 FR
274 of the Internal Revenue Code. 3040 (not a toll-free number). 72540), relating to separate share rules

SUPPLEMENTARY INFORMATION: applicable to estates under section 663(c)

Need for Correction of the Internal Revenue Code.

. . . Background
As published, the final regulations (TD g DATES: This correction is effective De-

8864) contain an omission in need of cor- The final regulations that are the subeember 28, 1999.

rection. ject of these corrections relate to owner'gOR FURTHER INFORMATION CON-

of low-income housing projects who ]
claim the credit and the Agencies who adTACT' Laura Howell at (202) 622-3060

Accordingly, the publication of the minister the credit. (not a toll-free number).

final regulations in TD 8864, which Were\ cad for Correction SUPPLEMENTARY INFORMATION:
the subject of FR Doc. 00-1382, is cor-

Correction of Publication

. . , _ Background

rected as follows: As published, the final regulations (TD

8859) contain errors that are in need of The final regulations that are the sub-
§1.274-5 [Corrected] clarification. ject of this correction are under 663(c) of

1. On page 4123, column 1, in , L the Internal Revenue Code.
' ' orrection of Publication
8§1.274-5(c), add paragraphs (c)(3 .
) . o Need for Correction

through (7) to read as follows: Accordingly, the publication of the

§1.274-5 Substantiation requirements. final regulations (TD 8859), which were As published, the final regulations (TD

wRww the subject of FR Doc. 00-111, is cor8849) contain errors that may prove to be
(c)*>* rected as follows: misleading and are in need of clarifica-
(3) through (7) [Reserved]. For further tion.

guidance, see §1.274-5T(c)(3) through1.42-5 [Corrected]

7). Correction of Publication

1. On page 2327, column 2,
Dale D. Goode 81.42-5(c)(1)(xi), line 14, the language Accordingly, the publication of the
' ' “1537s” is corrected to read “1437f". final regulations (TD 8849), which were

. Fe_deral Register Liaison, the subject of FR Doc. 99-32694, is cor-
Assistant Chief Counsel (Corporate)§1.42—6 [Corrected] rected as follows:

* k k kK
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1. On page 72542, in the preambléd, 3SUPPLEMENTARY INFORMATION:  company.
cqumn,_ under the heading “.Effect|ve?ackgr0und DATES: This correction is effective Janu-
Dates”, line 4, the language “with respec ary 25, 2000.
to decedents who die after” is corrected to The final regulations that are the sub- '
read “with respect to decedents who difct of these corrections are under sectignoR FURTHER INFORMATION CON-
on or after”. 513 of the Internal Revenue Code. TACT: Robert Laudeman at (202) 622-
3840 (not a toll-free call).

8§1.663(c)-5 [Corrected i
©=5 1 ] Need for Correction SUPPLEMENTARY INFORMATION:

2. On page 72544, column 3, As published, the final regulations (TD
§1.663(c)-5Example 4i), lines 6 and 7, 8874) contain errors that may prove to b

the language, “the child in the amounpjsieading and are in need of clarifica- The final regulations that are the sub-

needed to reduce the estate taxes to zgfgn. ject of this correction are under section
and a bequest of the” is corrected to read 1296 of the Internal Revenue Code

“the child of the largest amount that carorrection of Publication

pass free oi Federal estate tax and a be_Accordineg, the publication of the Need for Correction
quest of the”.

final regulations (TD 8874), which were  As published, the final regulations (TD
§1.663(c)—6 [Corrected] the subject of FR Doc. 00-2154, is corgge7) contain an error in the title of the

rected as follows: official signing the document.
3. On page 72545, column 3, 1. 0On page 5772, in the first column,
§1.663(c)-6, line 5, the language “decennder the captionBackground”, in the ~Correction of Publication

dents who die after December 28," is corast line of the first paragraph, the language, Accordinalv. the publication of the
rected to read “decedents who die on ogircumstances test in four situations” IS, gy, P

gackground

after December 28", o " nal regulations (TD 8867), which were
corrected to read “circumstances test”. the subject of FR Doc. 00-1530, is cor-

Dale D. Goode, §1.513-7 [Corrected] rected as follows:
Federal Register Liaison, 1. On page 3820, third column, at the

Assistant Chief Counsel (Corporate). 2.0n page 5774, third column, inend of TD 8867, the title of the official

. . _ §1.513-7(b)Example? line 10, the lan- signing the document, “Assistant Secre-
E\Tle(:] 2’; tggo%ff'gi:f the Fe%era'bﬁer?'zter frguage, “contribution to W of q dollars.tary of the Treasury.” is corrected to read
arc , , 8:45 a.m., and published in t v P .
issue of the Federal Register for March 28, 2000, 6%.8'Ch year, W" is corrected to read “con Acting Assistant Secretary of the Trea-

F.R. 16317) tribution to W of $q Each year, W”, sury (Tax P0|icy)_”
Dale D. Goode, Dale D. Goode,
| and o » Federal Register Liaison, Federal Register Liaison,
Travel and Tour Activities of Tax- Assistant Chief Counsel (Corporate).  Assistant Chief Counsel (Corporate).

Exempt Organizations; Correction
(Filed by the Office of the Federal Register on(Fjled by the Office of the Federal Register on

Announcement 2000-29 March 24, 2000, 8:45 a.m., and published in the1arch 23, 2000, 8:45 a.m., and published in the
~ issue of the Federal Register for March 27, 2000, 63sue of the Federal Register for March 24, 2000, 65
AGENCY: Internal Revenue ServiceF.R. 16143) F.R. 15862)

(IRS), Treasury.

ACTION: Correction to final regula- . . . . .
tions. Passive Foreign Investment General Revision of Regulations

_ ~ Companies; Definition of Market- Relating to Withholding of Tax on
SUMMARY: This document contains gple Stock; Correction Certain U.S. Source Income Paid

corrections to final regulations (T.D. .
8874, 2000-8 I.R.B. 644), which wereAnnouncement 2000-30 to Foreign Persons and Related
Collection, Refunds, and Credits;

published in the~ederal Registeron _ | iceRevisi f Inf ‘on R :
Monday, February 7, 2000 (65 FR 5771)AGENCY. Internal Revenue ServiceRevision of Information Report-ing

clarifying when the travel and tour activi-URS), Treasury. and Backup Withholding Regu-
ties of tax-exempt organizations are SUBACTION: Correction to final regulations. |ations; and Removal of Regu-
stantially related to the purposes of which lations Under Parts 1 and 35a and

SUMMARY: This document contains agf Certain Regulations Under
correction to final regulations (T.D. 8867,
DATES: This correction is effective Feb-2000-7 I.R.B. 620), which were pub-

ruary 7, 2000. lished in theFederal Registeron Tues- Announcement 2000-31

day, January 25, 2000 (65 FR 3817), re-
FOR FURTHER INFORMATION CON- .
. ' mark-to-m iolAGENCY: | | R
TACT: Robin Ehrenberg at (202) 622_Iat|ng to the new mark-to-market electio nternal Revenue Service

for stock of a passive foreign investment/RS), Treasury.

exemptions was granted.
Income Tax Treaties; Correction

6080 (not a toll-free number).
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ACTION: Correction to final regulations. Passthrough of Items of an S (Filed by the Office of the Federal Register on
. . __Corporation to its Shareholders: March 27, 2000, 8:45 a.m., and published in the
SUMMARY: This document contains p " issue of the Federal Register for March 28, 2000, 65

corrections to final regulations (T.D.Correction F.R. 16318)
8856, 2000-3 I.R.B. 298), which were

published in theFederal Registeron Announcement 2000-32

Thursday, December 30, 1999 (64 FRAGENCY: Internal Revenue Service  Recharacterizing Financing

73408) relating to the withholding of in-(|rs), Treasury. Arrangements Involving Fast-
come tax on certain U.S. source income ) ) Pay Stock; Correction
payments to foreign persons. ACTION: Correction of a correction to
_ o _ final regulations. Announcement 2000-33
DATES: This correction is effective Janu- . .
ary 1, 2001. SUMMARY: This document contains & - AGeNCY: Internal Revenue Service

correction to Announcement 2000-18
IRS), Treasury.
FOR FURTHER INFORMATION CON- (2000-13 I.R.B. 846) relating to the (IRS) 4

TACT: Laurie Hatten-Boyd at (202) 622-passthrough of items of an S corporationACTION: Correction to final regulations.

3840 (not a toll-free number). to its shareholders, the adjustments to thg jMMARY: This document contains

SUPPLEMENTARY INFORMATION: ~ basis of stock of the shareholders, and thg, rections to final regulations (T.D.
treatment of distributions by an S corpo- ggs3 2000-4 | R.B. 377) published in the

Background ration. Federal Register on January 10, 2000 (65
The final regulations that are subject t®?ATES: This correction is effective De- FR 1310), that recharacterize, for tax
these corrections provide guidance und@ember 22, 1999. purposes, financing arrangements involv-
- ing fast-pay stock.
sections 1441, 1442, and 1443 of the IN=or FURTHER INFORMATION CON- T2 'astPay
ternal Revenue Code. TACT: Martin Schaffer, Deane Burke, or DATES: This correction is effective Janu-
Need for Correction David Shulman at (202) 622-3070, or ~ ary 10, 2000.
iched. the fina " Brenda Stewart at (202) 622-3120 (N0t FoR FURTHER INFORMATION CON-
As published, the final regulations (TDtoll-free numbers). TACT: Jonathan Zelnik, (202) 622-3920

8856) contain errors that may prove to bgUPPLEMENTARY INFORMATION: (not a toll-free number),

misleading and are in need of clarification.
SUPPLEMENTARY INFORMATION:
Correction of Publication Background

; ; i ackground
Accordingly, the publication of the The correction to final regulations that®

final regulations (TD 8856), which wered'® subject to this correction is under sec- The final regulations that are the sub-
the subject of FR Doc. 99-33515, is corlo"S 1366, 1367, and 1368 of the Internglt of this correction are under section
rected as follows: Revenue Code. 7701(l) of the Internal Revenue Code.

Need for Correction

§1.1441-1 [Corrected] Need for Correction

1. On page 73409, column 2, AS published, the correction to final  ag nyplished, the final regulations (TD
§1.1441-1(f)(2)(i), line 24, the language'€9u/ations (TD 8852) contains a typoggs3) contain an error that may prove to be
“valid after December 31, 2001, Thed@Phical error that may prove to bé Mispigjeading and is in need of clarification.
rule” is corrected to read “valid after De- eading and is in need of clarification.

" Correction of Publication
cember 31, 2000. The rule”. Correction of Publication

§1.1441-6 [Corrected] Accordingly, the publication of the cor- ﬁn';crce%rﬂ:,:t%zé t(q% pggélg)?txhr;cﬁfvsz:ae
2. On page 73410, column 2,recFion of the final regu_lations (TD 8852),ihe subject of FR Doc. 00-114, is cor-
41T 65, I 1, o g1, 135 0 SUBEE of PR D% a v
“Form 1001 or 8233 is valid on or after” ’ : §1.7701()-3 [Corrected]
is corrected to read “Form 1001 or 823%1 1367-1 [Corrected] '
that is valid on or after”. _ 1. On page 1316, in
L. On page 12471, third column, thess 7701(1)-3(g)(2)(iii)Example 1 para-
Dale D. Goode, penultimate line of the correction for raph (ii)(C)@), in the third column of the
Federal Register Liaison, §1.1367-1, the reference “§1'1377(b)(1)?able the heaéing “Amortizable premium”
Assistant Chief Counsel (Corporate)is corrected to read *§1.1377-1(0)(1)". is corrected to read “Accrued discount’.

(Filed by the Office of the Federal Register on Dale D. Goode,
March 27, 2000, 8:45 a.m., and published in the Federal Register Liaison

issue of the Federal Register for March 28, 2000, 65 . .
FR. 16319) Assistant Chief Counsel (Corporate).

Dale D. Goode,
Federal Register Liaison,
Assistant Chief Counsel (Corporate).

April 10, 2000 878 2000-15 I.R.B.



(Filed by the Office of the Federal Register orBackground U.S.C. 1295.

March 27, 2000, 8:45 a.m., and published in the Sec. 1.1295-3 also issued under 26
issue of the Federal Register for March 28, 2000, 65 The final regulations that are the subU S.C. 1295, ***

F.R.16316) ject of these corrections are under sec-
tions 1291, 1293, 1295 and 1298 of th€1.1293—-0 [Corrected]
Internal Revenue Code.

General Rules for Making and 2. On page 5779, column 2, a new in-
Maintaining Qualified Electing Need for Correction structional paragraph 2a. is added to read
Fund Elections; Correction : , : as follows:
As published, the final regulations (TD  pay 24 Section 1.1293-0 is amended by:

Announcement 2000-34 8870) contain errors that are in need of ; Removing the reference
AGENCY: Internal R Servi clarification. “1.1293-1T" in the introductory text of

- Intérnal ~evenue service - ot the section and adding “1.1293-1" in its
(IRS), Treasury. Correction of Publication olace.

ACTION: Correction of final regulations.  Accordingly, the publication of the 2. Removing the “T" and the paren-
final regulations (TD 8870), which werethetical “(temporary)” from the entry for

SUMMARY: This document contains the sybject of FR Doc.00-1892, is cor§1.1293—1T.
corrections to final regulations (T.D. acted as follows:

8870, 2000-8 I.R.B. 647), which were 81.1295-0 [Corrected]
published in theFederal Registeron PART 1—[Corrected] ] ]
Monday, February 7, 2000 (65 FR 5777), 3. On page 5779, column 2, instruction

relating to a passive foreign investment 1. On page 5779, beginning in columrb of instructional Par. 4. is corrected by
company (PFIC) shareholder that makey instructional Paragraph 1. and the authoremoving the reference “1.195-3", and
the election under section 1295 to trea{{y citation are corrected to read as followsadding “1.1295-3" in its place.

the PFIC as a qualified electing fund, andaialreilgr:rzg r?de;hbi/?gmcc;\r/iitzgc'i:\a;ig:t:icgs Dale D. Goode,
for PFIC shareholders that wish to make i iai
section 1295 election that will apply on for 1.1291-1T, 1.1293-1T, 1.1295-1T, Federal Register Liaison,

and 1.1295-3T, and by adding entries in Assistant Chief Counsel (Corporate).

numerical order to read in part as fOI'(Filed by the Office of the Federal Register on

DATES: This correction is effective Feb-lows:” March 27, 2000, 8:45 a.m., and published in the
ruary 7, 2000. Authority: 26 U.S.C. 7805 * * * issue of the Federal Register for March 28, 2000, 65

FOR EURTHER INFORMATION CON-  Sec. 1.1291-1 also issued under 2BR. 16319)

TACT: Margaret A. Fung, (202) 622—U'S'C' 1291. *** Iso i
3840 (not a toll-free number). Sec. 1.1293-1 also issued under 26

U.S.C. 1293, ***
SUPPLEMENTARY INFORMATION: Sec. 1.1295-1 also issued under 26

retroactive basis.
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Definition of Terms

Revenue rulings and revenue procedurgdies to both A and B, the prior ruling isnew ruling does more than restate the
(hereinafter referred to as “rulings”) that modified because it corrects a publishedubstance of a prior ruling, a combination
have an effect on previous rulings use thgosition. (Compare wittamplifiedand of terms is used. For examplaodified
following defined terms to describe theclarified, above). and supersededlescribes a situation
effect: Obsoleteddescribes a previously pub-where the substance of a previously pub-
Amplified describes a situation wherelished ruling that is not considered detertished ruling is being changed in part and
no change is being made in a prior pubminative with respect to future transacis continued without change in part and it
lished position, but the prior position istions. This term is most commonly useds desired to restate the valid portion of
being extended to apply to a variation oin a ruling that lists previously publishedthe previously published ruling in a new
the fact situation set forth therein. Thustulings that are obsoleted because afiling that is self contained. In this case
if an earlier ruling held that a principlechanges in law or regulations. A rulingthe previously published ruling is first
applied to A, and the new ruling holdsmay also be obsoleted because the sutmodified and then, as modified, is super-
that the same principle also applies to Bstance has been included in regulatiorseded.
the earlier ruling is amplified. (Comparesubsequently adopted. Supplementeds used in situations in
with modified below). Revokedlescribes situations where thavhich a list, such as a list of the names of
Clarified is used in those instancegosition in the previously published rul-countries, is published in a ruling and
where the language in a prior ruling isng is not correct and the correct positiothat list is expanded by adding further
being made clear because the languagebeing stated in the new ruling. names in subsequent rulings. After the
has caused, or may cause, some confu-Supersededescribes a situation whereoriginal ruling has been supplemented
sion. It is not used where a position in éhe new ruling does nothing more tharmseveral times, a new ruling may be pub-
prior ruling is being changed. restate the substance and situation oflshed that includes the list in the original
Distinguisheddescribes a situation previously published ruling (or rulings).ruling and the additions, and supersedes
where a ruling mentions a previouslyThus, the term is used to republish undel prior rulings in the series.
published ruling and points out an esserthe 1986 Code and regulations the same Suspendeds used in rare situations to
tial difference between them. position published under the 1939 Codshow that the previous published rulings
Modified is used where the substancand regulations. The term is also usedill not be applied pending some future
of a previously published position iswhen it is desired to republish in a singlaction such as the issuance of new or
being changed. Thus, if a prior rulingruling a series of situations, names, etcamended regulations, the outcome of
held that a principle applied to A but nothat were previously published over a pecases in litigation, or the outcome of a
to B, and the new ruling holds that it apfiod of time in separate rulings. If theService study.

H H E.O—Executive Order. PHC—Personal Holding Company.
AbbreV|at|0nS ER—Employer. PO—Possession of the U.S.
ThelfoIIow(ijng_ﬁlbbreviati‘ons in C'UrlrenthL'jSI'e] ?jn_d f?{'ERISA—Emponee Retirement Income Security Act.PR—Partner.
réwue”r;i::se will appear in material published in t C e Executor. PRS—Partnership.

F—Fiduciary. PTE—Prohibited Transaction Exemption.
A—Individual. . :

) FC—Foreign Country. Pub. L—Public Law.
gflifc.gwelscence. FICA—Federal Insurance Contribution Act. REIT—Real Estate Investment Trust.
BE nBIVI ;J_a_' FISC—Foreign International Sales Company. Rev. Proc—Revenue Procedure.
BK_BenE clary. FPH—Foreign Personal Holding Company. Rev. Ruk—Revenue Ruling.

—Bank. . .
F.R—Federal Register. S—Subsidiary.
B.T.A—Board of Tax Appeals.
C —individual FUTA—Federal Unemployment Tax Act. S.P.R—Statements of Procedral Rules.
N y . FX—Foreign Corporation. Stat—Statutes at Large.
C.B—Cumulative Bulletin. GCM CQ:]_ pr 's M d T ‘C i 9
CFR—Code of Federal Regulations. .C.M—Chief Counsel’s Memorandum. —Target Corporation.
Cl—City. GE—Grantee. T.C—Tax Court.
COOP—Cooperative. GP—General Partner. T.D—Treasury Decision.
Ct.D—Court Decision. GR—Grantor. TFE—Transferee.
CY—County. IC—Insurance Company. TFR—Transferor.
D—Decedent I.R.B—Internal Revenue Bulletin. T.I.R—Technical Information Release.
DC—Dummy Corporation. LE—Lessee. TP—Taxpayer.
DE—Donee. LP—Limited Partner. TR—Trust.
Del. Order—Delegation Order. LR—Lessor. TT—Trustee.
DISG—Domestic International Sales Corporation. M—Minor. U.S.C—United States Code.
DR—Donor. Nonacg—Nonacquiescence. X—Corporation.
E—Estate. O—Organization. Y—Corporation.
EE—Employee. P—Parent Corporation. Z—Corporation.
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